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The 1960 Economic Report of the President predicted a boom 
year for business and labor. The “boom” was slow to materialize in 
the first quarter of 1960. Although the economy edged up in most 
areas, there was no concrete indication of a banner year for industry. 

The President’s report indicated industrial production for the year 
would be 110 per cent of the 1959 figure. Although production reached 
its highest in a decade early in January, by the end of the quarter it 
had slumped below last year’s peak. 

The report averred that the labor force is due to increase by 1.2 
million workers in 1960, swelling the total to a projected 73,550,000. 
Despite this increase, the report cited several sources which claimed 
unemployment would decline. After the first three months of 1960, 
total unemployment had edged up to almost 4.3 million, compared with 
an average of 3.8 million last year. However, total employment hit 
an all-time January high this year and is still rising—and unemploy- 
ment dropped off sharply in April. 

The Gross National Product was $480 billion in 1959. The latest 
estimates show that GNP hit a peacetime high of $500.2 billion on a 
projected annual scale by the end of April. At this rate, it should reach 
the report’s most optimistic prediction of $515 billion before the end 
of the current quarter. 
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Unemployment Insurance as a Tax-Cutter. The experience rating 
provision of the Social Security Act of 1935 has been one of the 
most controversial issues in unemployment insurance since its incep- 
tion. Experience rating—sometimes called “merit rating’’—allows an 
employer to reduce the tax he pays into the state unemployment insur- 
ance fund, providing he meets all tests of eligibility. 


Our lead article, which begins at page 347, develops “The Case 
Against Experience Rating in Unemployment Insurance.’’ The author, 
economist Philip Eden of the ILWU, points out that employers 
“evaded” over $850 million in potential payroll tax in 1957 alone 
through the use of this provision. Mr. Eden contends: ‘““Unemploy- 
ment insurance as we know it, with experience rating, is strictly a 
fair-weather system. . . . When the economic skies darken . . . we 
fear it will quickly founder.” 


Immigrant Workers. The American melting pot concept has not 
always been followed by our labor unions. In recent years, however, 
card-carrying union members emigrating from foreign countries have 
been freely admitted to United States unions. In a study conducted 
in 1945, 34 unions were found to discriminate against immigrant 
workers. A little over a decade later, the number of unions actively 
discriminating against immigrants had dwindled to six, according to 
the article beginning on page 367. 


Professor Julius Rezler of the Loyola University Institute of 
Social and Industrial Relations in Chicago authored this article 
to illustrate the progress made by the unions in this area of discrimina- 
tion. “Immigrant workers,” he says, “... are fully accepted by the 
great majority of American unions without discrimination , 


No-Strike Clause. Emanuel Dannett’s article at page 379 deplores 
the fact that the 1959 labor law failed to furnish injunctive relief 
against the breach of no-strike provisions in union contracts. The 
27-year-old Norris-LaGuardia Act prohibits the use of injunctions 
to prevent strikes. Since the passage of that act, the face of labor- 
management relations has changed considerably. Section 301 of the 
Taft-Hartley Act encourages bargaining agreements that result in 
no-strike clauses, yet it provides no injunctive relief against wildcat 
strikes or other picketing in violation of such clauses. Labor leaders 


May, 1960 ® Labor Law Journal 





have generally agreed to no-strike clauses in exchange for agreements 

to submit disputes to arbitration. The author, a New York attorney, 

feels that such agreements will not produce satisfactory results until 

injunctive relief is provided to insure full use of grievance machinery 
and to eliminate the economic stress of unwise strikes. 


Right to Work. Laws protecting the right of voluntary union 
membership—the so-called “right to work” laws—were preceded by 
a public policy declaration in the Norris-LaGuardia Act. This declara- 
tion provided that “the individual unorganized worker . . . should 
be free to decline to associate with his fellows . . . have full freedom 
of association, self-organization, and designation of representatives of 
his own choosing . . . .”” This idea was carried further in the Taft- 
Hartley Amendments in 1947, where Section 14(b) provides that 
nothing in the act should make union security contracts legal in states 
which have forbidden them. George Rose, an Indianapolis labor attor- 
ney, discusses the status of the right-to-work laws in relation to these 
federal legislative pronouncements and in light of recent court deci- 
sions in the various states which have voluntary union membership 
laws. His article appears at page 385. 


Labor Press. The AFL-CIO News, the International Teamster and 
other influential members of the labor press are a far cry from the 
first labor newspaper which came into the world in 1828. The 


Mechanic’s Free Press circulated to 1,500 labor supporters of Andrew 
Jackson and lasted only ten years. A prize-winning essay on the labor 
press, beginning at page 407, traces the growth and rise of labor 
publications to a position of influence. The essayist, Frank Kabela, 
Jr., discusses the present function of the labor press and concludes 
with a prospectus for the future of this voice of the workingman. 


Arbitration. The National Academy of Arbitrators has drafted 
a proposed “United States Arbitration Act,” designed to codify certain 
areas of the arbitration process. Our “Rank and File’ department 
comments on this suggested legislation at page 429. Especially notable 
is Section 5 of the proposed act, which deals with the crucial question 
of whether the arbitrator or the courts should decide the arbitrability 
of an issue. 


In “Arbitration,” at page 415, several significant arbitration 
awards are digested, including one which grants an increase in salary 
under the cost-of-living clause to two employees who were hired 
only a few days prior to the index date upon which the raise was 
based. Another determines that an employee cannot be discharged 
for allegedly supplying vital information to his employer’s competitor. 
A third award agrees with an employer that a poor work attendance 
record is ground for denial of promotion to an otherwise qualified 


employee. 
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Cost of Living UP. The cost of living in March rose slightly, by 
0.1 per cent, as reflected by the 125.7 Bureau of Labor 
Statistics’ Consumer Price Index figure for the month 
(1947-1949=100). This increase was 0.1 per cent 
smaller than the February rise. 


Food prices showed the most important advance 
in March. It was the first rise in this factor of our 
economy in six months, with higher prices for meats 
(chiefly pork and chicken), eggs and fresh fruits ac- 
counting for most of the advance in nourishment costs. 
The rise in food prices and the seasonal advances in 
apparel and gasoline costs were almost offset, how- 
ever, by a stronger than usual March drop in prices 
of new and used automobiles. 


index, 1947-49 100 Billion Dollars 
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Construction DOWN. Expenditures for both private and public 
construction (seasonally adjusted) declined in March. 
New construction, after rising for three months, slid 
to $52.9 billion, while private nonfarm housing starts 
were unchanged at 1.1 million units. 


DOWN. Common stock prices, as listed in the Se- 
curities and Exchange Commission’s Index, declined 
from 396.6 for the week ending April 22 to 391.2 for. 
the week ending May 6. The Dow-Jones closing 
industrial average for May 12 was 607.87. 


individual DOWN. Individuals in the United States saved $14 
Savings billion in financial form during 1959, according to SEC 

estimates. This was about $2.5 billion less than in 
1958, and $3.5 billion less than in 1957. 
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Personal UP. Personal income was at an annual rate of $393.5 
income billion (seasonally adjusted) in March, slightly higher 
than in February. Transfer payments and personal 
interest increased, and farm income dropped slightly 
while labor income rose slightly. 


Disposable personal income rose $4.6 billion (sea- 
sonally adjusted) to $345.4 billion between the last 
juarter of 1959 and the first quarter of 1960. 


Billion Dollars index, 1957 = 100 
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industrial DOWN. The Federal Reserve Board’s seasonally 
Production adjusted index of industrial production in March was 
109 per cent of the 1957 average—1 per cent below the 
February figure and 2 per cent below the January high. 


Production curtailments in March, as in February, 
were primarily among consumer goods—mainly auto 
assemblies. Seasonally adjusted auto assemblies de- 
clined further in March, to a level 15 per cent below 
the January high but 10 per cent above a year ago. 


Output of apparel, furniture and some appliances 
also was reduced further in March, while production 
of consumer staples remained the same. Activity in 
business equipment lines was maintained at peak rates. 


Steel mill operations slipped further to 92 per cent 
of capacity in March, and dropped to a scheduled rate 
of 80 per cent in mid-April. While output of con- 
struction materials and mineral fuels also declined 
in March, production of nonferrous metals recovered 
somewhat further. 


Consumer DOWN. Total consumer credit outstanding declined 


by about $340 million in February, almost the same 
as in February of 1959. An increase in new install- 
ment credit extended was more than offset by an 
increase in installment credit repaid and a large de- 
crease in new noninstallment credit outstanding. 


Credit 
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DOWN. Instead of showing the customary March 
increase, total civilian employment edged down by 
253,000, to about 64.3 million. The unusually cold 
weather and heavy snowfalls throughout large areas 
of the country seriously affected the employment situ- 
ation in March. Agriculture and construction failed to 
show any of the substantial seasonal pickup which 
normally occurs at this time of year. 


Considering the drop in total employment, it is 
not surprising that unemployment increased by nearly 
300,000, to about 4.2 million, between February and 
March. This is also contrary to normal seasonal ex- 
pectations. A large part of the rise in unemployment 
occurred among outdoor workers, and there were also 
some cutbacks in auto and aircraft plants. 
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Manufacturing DOWN. The factory work week dropped moderately 


Wages and by 0.2 hours over the month of March—to 39.6 hours. 
H Many employers reported bad weather as a factor in 
ours the decline. Normally, there is little change between 
February and March. Overtime work in maufacturing 
was reduced by an average of 0.2 hours over the 
month of March—to 2.4 hours. The work week in the 
auto industry dropped as a number of auto plants 
resumed a five-day week after a period of high over- 
time schedules. Reductions in hours worked were also 

reported in furniture and apparel. 


As a result of the shorter work week, earnings of 
factory production workers dropped by 46 cents over 
the month to $90.68 a week in March. Even with the 
shorter work week in March, weekly earnings were 
still $1.44 higher than a year ago. This is because of 
the rise of seven cents over the year in average hourly 
earnings. 


Despite the drop in weekly hours and earnings, 
hourly earnings remained steady at $2.29—seven cents 
higher than in March, 1959. 
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Decisions of Courts and 
Administrative Agencies 








High Court holds Norris-LaGuardia bars injunction against rail 
strike.—In order to help reduce its operating losses, a railroad peti- 
tioned the utility commissions in four of the nine states in which it 
operated for permission to eliminate a number of little-used station 
stops. The union representing the railroad employees, realizing that 
abolishing the stations would result in loss of jobs for some of its 
members, notified the company that it wanted to amend the current 
agreement by adding the following rule: “No position in existence on 
December 3, 1957, will be abolished or discontinued except by agree- 
ment between the carrier and the organization.” 


Although the company did not consider the request a proper sub- 
ject of bargaining under the Railway Labor Act, it offered to meet 
with union officials for discussion of the matter. Subsequent confer 
ences and hearings before the National Mediation Board failed to 
resolve the controversy, and the union voted almost unanimously 
in favor of a strike. 

On the day before the strike was to begin, the company sought 
to enjoin it on the ground that the contract demand was not a law- 
fully bargainable one, and that a strike to force acceptance of the 
demand was therefore illegal under both the Railway Labor Act and 
the Interstate Commerce Act. A federal district court’s denial of 
permanent injunctive relief (36 Laspor Cases J 65,103 (DC IIl., 1958) ) 
was overruled by the court of appeals which held that the lower court’s 
finding that the proposed contract change related to “rates of pay, 
rules or working conditions” and was thus a bargainable issue under 
the Railway Labor Act was “clearly erroneous.” (36 LaBor Cases 
{ 65,283 (CA-7, 1959).) The court also held that the Norris-LaGuardia 
Act did not apply to bar an injunction against the strike. 


On appeal a majority of the Supreme Court (four members dis- 
senting) held that the conflict as to the requested change in the agree- 
ment was a “labor dispute” within Norris-LaGuardia’s definition of 
the term—“any controversy concerning terms or conditions of employ- 
ment’—and that the act’s anti-injunction provisions were thus appli- 
cable. “Plainly the controversy here relates to an effort on the part 
of the union to change the ‘terms’ of an existing collective bargaining 
agreement, The change desired just as plainly referred to ‘conditions 
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of employment’ of the railroad’s employees who are represented by 
the union. The employment of many of these station agents inescapa- 
bly hangs on the number of railroad stations that will either be com- 
pletely abandoned or consolidated with other stations. And, in the 
collective bargaining world today, there is nothing strange about 
agreements that affect the permanency of employment.” 


Regarding a series of Supreme Court decisions cited by the rail- 
road in support of its contention that the strike in question could be 
enjoined as unlawful under the Railway Labor Act or the Interstate 
Commerce Act, despite the provisions of the Norris-LaGuardia Act, 
the Court said: “None of these cases, however, enjoined conduct 
which the Norris-LaGuardia Act withdrew from the injunctive power 
of the federal courts except the Chicago River case which held that a 
strike could be enjoined to prevent a plain violation of a basic com 
mand of the Railway Labor Act ‘adopted as a part of a pattern of 
labor legislation.’ 353 U. S. 30, 42 [32 Lazor Cases {[ 70,566]. The 
Court there regarded as inapposite those cases in which it was held 
that the Norris-LaGuardia Act’s ban on federal injunctions is not 
lifted because the conduct of the union is unlawful under some other, 
nonlabor statute. Here, far from violating the Railway Labor Act 
the union’s effort to negotiate its controversy with the railroad was 
in obedience to the Act’s command that employees as well as railroads 
exert every reasonable effort to settle all disputes ‘concerning rates 
of pay, rules, and working conditions.’ ” 


The Court then expressed its belief that nothing in the Interstate 
Commerce Act made “it unlawful for unions to want to discuss with 
railroads actions that may vitally and adversely affect the security, 
seniority and stability of railroad jobs.” 

After holding that the state public utility proceedings regarding 
abandonment of stations did not render illegal the union’s attempt 
to negotiate the question, the Court continued : 


“In concluding that the injunction ordered by the Court of Ap- 
peals is forbidden by the Norris-LaGuardia Act, we have taken due 
account of the railroad’s argument that the operation of unnecessary 
stations, services and lines is wasteful and thus runs counter to the 
congressional policy, expressed in the Interstate Commerce Act, to 
foster an efficient national railroad system. In other legislation, how- 
ever, like the Railway Labor and Norris-LaGuardia Acts, Congress 
has acted on the assumption that collective bargaining by employees 
will also foster an efficient national railroad service. It passed such 
Acts with knowledge that collective bargaining might sometimes 
increase the expense of railroad operations because of increased wages 
and better working conditions. . . . It may be, as some people think, 
that Congress was unwise in curtailing the jurisdiction of federal 
courts in railroad disputes as it did in the Norris-LaGuardia Act. 
Arguments have even been presented here pointing to the financial 
debilitation of the respondent . . . and to the absolute necessity for 
the abandonment of railroad stations. These arguments, however, are 
addressed to the wrong forum. If the scope of the Norris-LaGuardia 
Act is to be cut down in order to prevent ‘waste’ by the railroads, 
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Congress should be the body to do so. Such action is beyond the judi- 


cial province and we decline to take it.” 

In a strong dissent, Mr. Justice Whittaker argued that Norris- 
LaGuardia does not protect strikes aimed at securing unlawful de- 
mands, and that the union’s proposed rule was not lawfully bargainable 
under the Railway Labor Act since jurisdiction over abandonment 
of railroad facilities has been exclusively vested by Congress—partly 
in the Interstate Commerce Commission, and partly (as in the case 
of stations) in the various state utility commissions.—Order of Rail- 
road Telegraphers, et al. v. Chicago and North Western Railway Com- 
pany, 39 Lapor Cases § 66,415. 


Picketing of foreign ship.—In another action involving Norris- 
LaGuardia’s anti-injunction provisions, the Supreme Court reversed 
a court of appeals decision that the act did not protect a maritime 
union’s right to circle a foreign ship with a “picket boat’ and to 
threaten on shore consignees of the ship’s cargo with picketing, should 
they accept delivery. 

Based on its conclusion that the case did not involve a labor dis- 
pute within the meaning of the Norris-LaGuardia Act, and that even 
if there was a labor dispute the picketing amounted to “an unlawful 
interference with foreign commerce,” a federal district court granted 
a temporary injunction, The court of appeals upheld the injunction 
(reported at 36 Lagpor Cases { 65,340 (CA-9, 1959)), basing its deci- 
sion that the Norris-LaGuardia Act did not apply on the Supreme 
Court’s holding in Benz v. Compania Naviera Hidalgo, 32 LasBor Cases 
€ 70,615. 7 

The Court distinguished the Benz case from the instant action, 
pointing out that Benz involved the question of whether the Taft- 
Hartley Act governed the internal labor relations of a foreign ship 
while the ship was in American waters. It was decided there that 
Taft-Hartley did not include such a situation, and that accordingly 
state court jurisdiction was not barred. The Court emphasized that 
nothing was said in Benz to indicate that, because a state court has 
jurisdiction to award damages in labor actions, federal courts have 
the power to issue injunctions in like situations. “That question—of 
United States courts’ jurisdiction in cases like this—is to be controlled 
by the Norris-LaGuardia Act.” 

In holding that the union’s use of the picket boat was not enjoin- 
able, the Court said, in part: 


“It is difficult to see how this controversy could be thought to 
spring from anything except one ‘concerning terms or conditions of 
employment,’ and hence a labor dispute within the meaning of the 
Norris-LaGuardia Act. The protest stated by the pickets concerned 
‘sub-standard wages or sub-standard conditions.’ The controversy 
does involve, as the Act requires, ‘persons who are engaged in the 
same industry, trade, craft or occupation.’ And it is immaterial under 
the Act that the unions and the ship and the consignees did not ‘stand 
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in a proximate relation of employer and employee.’ This case clearly 
does grow out of a labor dispute within the meaning of the Norris- 


LaGuardia Act.” 


Regarding the district court’s issuance of an injunction on the 
ground that the picketing was an “unlawful interference with foreign 
commerce,” the Court noted that no authority had been cited to sup- 
port this finding, and that “even if unlawful, it would not follow that 
the federal court would have jurisdiction to enjoin the particular 
conduct which § 4 of the Norris-LaGuardia Act declared shall not be 
enjoined.” Inasmuch as it saw no reason to limit the application of 
the act here, the Court reversed the court of appeals and remanded 
the case to the district court with directions to dismiss the petition 
for injunction.—Marine Cooks and Stewards, et al. v. Panama Steamship 
Company, Limited et al., 39 Lapor Cases § 66,416. 


Unfair labor practice complaint barred by NLRA’s six-month 
statute of limitations.—Section 10(b) of the amended National Labor 
Relations Act provides that “no complaint shall issue based upon any 
unfair labor practice occurring more than six months prior to the 
filing of the charge with the Board ... .” 


In a decision handed down on April 25, the Supreme Court ruled 
that this section precluded NLRB action on a charge filed against 
an employer and a union ten months after they regotiated a union 
shop agreement, which required all employees to join the union fol- 
lowing a 45-day grace period. At the time the contract was executed, 
the union did not represent a majority of the employees covered by it. 


The Board hefd, in accordance with its prior rulings, that both 
parties were guilty of an unfair labor practice in entering into a bar- 
gaining agreement which, although otherwise lawful, contained a 
union security provision despite the fact that the union did not have 
majority status. In reply to the argument that the complaint was 
barred by the six-month limitation, the Board contended that, al- 
though a complaint based on the execution of the agreement would 
have been precluded by the limitation, the complaint here was timely 
since it was based upon the parties’ continued enforcement of the un- 
lawfully executed contract within the period of limitations. After 
affirmance by the court of appeals (36 LasBor Cases { 65,244 (CA of 
D. C., 1959)), the Supreme Court granted the petition for certiorari 
filed by the employer and the union. 


The Court discussed first the Board’s contention that Section 
10(b) did not prevent use of evidence relating to events occurring more 
than six months before the filing of an unfair practice charge. Al- 
though agreeing that events preceding the limitation period might 
be utilized “to shed light on the true character of” occurrences within 
the period which in and of themselves might constitute proscribed 
conduct, the Court held that where, as in the case at hand, conduct 
occurring within the limitations period can be charged to be an unfair 
labor practice only through reliance on an earlier unfair practice, that 

(Continued on page 378) 
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The Case Against Experience Rating 


in Unemployment Insurance 
By PHILIP EDEN 


Unemployment insurance as we know it, with experience rating, is a 
fair-weather system, according to Mr. Eden. It works in good times, 
but, speculates the author, would experience rating finance unemploy- 
ment insurance properly during a long recession? He recommends that 
Section 3303 of the Federal Unemployment Tax Act be amended, thereby 
removing the compulsion for states to adopt experience rating systems. 


spare peahivagic INSURANCE has been with us since the 
social security law was enacted in 1935. Under that law, each 
employer may credit toward the 3 per cent federal payroll tax 
the contributions he makes to an approved state unemployment fund. 
Such state systems may allow employers lower tax rates, due to their 
unemployment experience. This experience rating provision has been, 
from its inception, one of the most controversial issues in unemploy- 
ment insurance. 
Experience rating—also called “merit rating” in earlier years- 

has turned out to be a very effective tax-cutting mechanism. In 1957 
alone, for example, it saved employers over $850 million in payroll 
taxes. It is hardly surprising that most employers are ardent advo- 
cates of experience rating. While this tax saving is their basic and 
most important reason for supporting experience rating, the em- 
ployers advance other contentions for its support: 


(1) Experience rating gives the employer a financial incentive to 
stabilize employment. (2) Experience rating properly allocates the 
cost of unemployment to those who cause it. (3) Experience rating 
enlists employer interest in policing the system and in preventing 
improper claims.’ 

On the other hand, the opponents of experience rating have de- 
plored what they feel was a tragic error in allowing experience rating 





"See Stanley Rector, “The Frailty of the ‘Fallacy’ of Experience Rating,” 
2 Laspor LAw JourRNAL 338 (May, 1951). Mr. Rector was legislative director of 
Unemployment Benefit Advisors at the time, and an outstanding proponent of 


experience rating. 
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Philip Eden is an economist, Inter- 
national Longshoremen’s and Ware- 
housemen's Union, San Francisco. 





provisions to be inserted in the orig- 
inal Social Security Act.? The indict- 
ment that forms the body of this 
study is a composite of such indict- 
ments which have appeared since 
1939.* Moreover, a series of studies 
has been made of experience rating in 
practice over the past 20 years, and a 
considerable body of statistical evi- 
dence is available. The purpose of 
this study is to summarize this expe- 
rience. We believe that any careful 
weighing of this evidence supports 
the indictment against experience 
rating. 

We believe it is highly significant 
that the over-all conclusions of most 
of these studies have been critical of 
experience rating. For example, the 


most recent study by Professor 


Clinton Spivey of Ohio University 
concludes: “This study indicates ex- 
perience rating is in many instances 
unsound in principle and almost im- 
possible of equitable administration. 
The net effect of experience rating is 


inequitable and erratic tax reductions.” * 


According to Almon R. Arnold, for- 
mer principal attorney of the Federal 
Security Agency: “It is generally 


recognized that the existing systems 
are deficient in many respects and 
have serious consequences from the 
viewpoint of unemployment compen- 
sation.” ® 


In 1941, the venerable Edwin E. 
Witte summed up his feeling as fol- 
lows: “Experience rating as thus far 
developed is defective in that it does 
not accurately measure differences in 
costs and in making it possible through 
various devices, most cf them anti- 
social, to reduce compensation costs 
without decreasing unemployment. If 
experience rating is to continue it 
needs to be improved.” © 


The first full-scale evaluation of ex- 
perience rating was made by the Com- 
mittee on Employer Experience Rating 
of the Interstate Conference of Em- 
ployment Security Agencies in 1940. 
The majority report of this committee 
condemned experience rating as fol- 
lows: “The primary purpose of tax- 
ation is to raise revenue, to use the 
taxing power for other purposes or 
objectives is warranted only if an im- 
portant social objective is the goal; 
that goal should be achievable without 
interfering with the normal function- 
ing of the economic system; it should 
be demonstrably achievable without 
interfering with social objectives of 
equal or greater importance. ‘Merit 
Rating’ falls far short of meeting these 





*“Tt is in the highest degree unfortunate 
that the original model State bill of the 
Social Security Board contained an experi- 
ence rating provision. Since, the Board has 
realized its undesirability and has specifi- 
cally recommended that it be removed from 
state legislation.” American Association for 
Social Security, Experience Rating Versus 
Social Security (1943). 

* Among the most important were Richard 
A. Lester and Charles V. Kidd, The Case 
Against Experience Rating in Unemployment 
Compensation (Industrial Relations Coun- 
selors, 1939); Majority Report of the Com- 
mittee on Employer Experience Rating. of the 
Interstate Conference of Employment Security 
Agencies (September, 1940), Vol. II, pp. 
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52-53; work cited at footnote 2; and P. L. 
Rainwater, “The Fallacy of Experience Rat- 
ing,” 2 Laspor LAw JourNAL 95 (February, 
1951). 

*Clinton Spivey, “Experience Rating in 
Unemployment Compensation,” University of 
Illinois Bulletin, September, 1959, p. 94. 

5 Almon R. Arnold, “Experience Rating,” 
55 Yale Law Journal 218, 241 (December, 
1945). 

*Edwin E. Witte, “Experience Rating 
and Other Forms of Incentive Taxation 
to Promote Employment,” Proceedings of 
Thirty-fourth National Conference on Taxa- 
tion of the National Tax Association (1941), 
p. 483. 
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tests.” * The group also recommended 
that a national advisory committee 
be set up “to examine the basic ques- 
tion of whether experience rating should 
be retained as a part of the system 
of unemployment insurance in the 
United States.” * 

It should also be noted that the 
Advisory Council on Social Security 
made recommendations to the Senate 
Committee on Finance in 1948 that 
would have had the practical effect 
of eliminating experience rating in its 
present form in the United States. 


The council’s 12 recommendations 
follow and will be discussed at length 
in the article. 


(1) Experience rating does not help 
to stabilize employment. The individual 
employer has little control over the 
factors that determine the level of 
employment, and even less control 
over the duration of unemployment. 
The incentives provided by experience 
rating are too small to be effective, 
and no incentive can enable the em- 
ployer to do what is beyond his power 
in any event. 

(2) Experience rating encourages un- 
derem ployment and tends to decrease the 
total volume of employment. It tends 
to stabilize employment at the mini- 
mum level and to perpetuate a “hard 
core” of unemployment. 


(3) Experience rating capriciously re 
wards or punishes employers for sta- 
bility or lack of stability over which the, 
have little, if any, control. It rewards 
or punishes companies not for what 
they do, but for what business they 
happen to be in. It is a form of lot- 
tery—not a tax system designed to 
accomplish a desirable social objective. 


(4) Experience rating has distorted 
the original purpose of unemployment 
compensation (to pay benefits during 
periods of unemployment) to elaborate 


devices to avoid payment of benefits in 
order to reduce taxes. A big business 
has grown up, designed to reduce ben- 
efit charges against the employers’ 
reserve accounts by using every pos- 
sible device and technicality under the 
law to prevent workers from collect- 
ing benefits. Employers have exerted 
pressure to enact technical provisions 
under which certain benefits are not 
charged to individual employer ac- 
counts, or provisions under which they 
make so-called “voluntary contribu- 
tions” in order to lower tax 
In short, unemployment insur- 
ance has been converted into a tax 
program rather than an unemployment 
benefit program. 


get a 


rate. 


(5) Experience rating provides finan- 
cial incentives for more and more re- 
strictive legislation. In order to reduce 
taxes, employers have exerted pres- 
sure to keep benefits and to 
enact legislative restrictions and dis- 
qualifications designed to prevent the 
unemployed from collecting benefits. 


low 


(6) The contention that experience 
rating allocates the cost of unemployment 
to those who cause it cannot withstand 
critical examination, Perfect cost allo- 
cation requires that all payroll taxes 
be passed on in the price of the prod- 
uct. At best, this is only partly true. 
On the other hand, the contention 
that experience rating stabilizes em- 
ployment requires that all payroll 
taxes be absorbed by employers. There- 
fore, there is a basic inconsistency be- 
tween the allocation of costs and the 
provision of an incentive to stabilize. 
Experience rating may do one or the 
other, but it cannot do both. 


(7) Experience rating has resulted in 
interstate competition in unemployment 
compensation taxes, the elimination of 
which was a cornerstone of the original 
federal-state system of unemployment 
compensation. The resulting disparity 





* Majority 
pp. 52-53. 


report cited at footnote 3, 


Experience Rating 


*Majority report cited at footnote 3, 
p. 53. 
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in tax rates reflects sharp competition 
among the states in keeping benefits 
low and in the passage of restrictive 
disqualification and eligibility rules. 
This competition has gone to such 
extremes that demands for limiting it 
are now before Congress. 


(8) Experience rating results in in- 
equities and competition among employ- 
ers within each state and even among 
employers in the same industries. In this 
competition, the biggest employers, 
who have some degree of monopoly 
control, are favored. 

(9) The incidence of experience rat- 
ing is contrary to good public policy. It 
bears most heavily on basic produc- 
tive enterprises and most lightly on 
distributive and service industries, 
which are secondary and dependent 
on the well-being of the productive 
industries. It generally penalizes in- 
dustries which are expanding and pro- 
viding more jobs, It hastens the 
demise of declining industries by im- 
posing higher tax rates. 


(10) Experience rating aggravates 
business cycles. In almost all exper- 
ience rating systems, tax rates rise 
when they should fall and fall when 
they should rise. 


(11) Experience rating is costly and 
cumbersome and is not required to “po- 


lice” the system. The direct cost of 
administering the experience rating 
system is very large. If the many in- 
direct costs are added, the total social 
cost is prohibitive. It would be far 
cheaper for the state to administer 
and police the unemployment insur- 
ance system itself. 

(12) The solvency of funds raised 
under experience rating has never been 
tested by a serious depression. It is 


strictly a “fair weather” system, and 
we doubt that it could stand the test 
of a serious depression. The employ- 
ers have achieved a spurious form of 
solvency in the past by restricting 
benefits and eligibility, rather than 
by raising contributions. In the event 
there is a serious depression, labor 
has reason to fear that employers may 
try to do this again. 


Experience rating does not help to sta- 
bilize employment. 


Perhaps the major argument of the 
original proponents of experience rating 
was that it would provide employ- 
ers with a financial incentive to sta- 
bilize employment.’ They argued that 
this was true in the field of workmen's 
compensation, where employers had 
taken steps to reduce industrial ac- 
cidents in order to reduce their work- 
men’s compensation rates.’° 

Experience rating is based on the 
assumption that the individual em- 
ployer can control employment by 
appropriate measures. But the indi- 
vidual employer generally cannot con- 
trol changes in market demands, changes 
in the techniques of production, sea- 
sonal changes or cyclical changes in 
the economy as a whole. If an indi- 
vidual employer cannot control lay- 
offs, he obviously has even less control 
over how long the worker he lays off 
remains unemployed; yet the employ- 
er’s experience rating, in almost all 
cases, depends in large part on the 
duration of unemployment. In the 
most detailed appraisal of this claim, 
the majority report of the Committee 
on Employer Experience Rating of 
the Interstate Conference of Employ- 
ment Security Agencies concluded 
that “the individual employer’s con- 





*See Rector, work cited at footnote 1, 
pp. 343-344. 

* Evidence has since multiplied that ex- 
perience rating does not work even in work- 
men’s compensation. “More and more the 
[workmen’s compensation] system is driven 
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sation.” Herman M. Somers, “Confronting 
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trol over unemployment is in general, 
though not invariably, too limited to 
justify the use of variable tax rates as 
an incentive to stabilization.” ™ 


The studies made since then have 
varied in emphasis, but the basic con- 
clusion has been the same. A. J. Alt- 
meyer, for example, pointed out that 
“none of the various experience rating 
formulae actually incorporate such 
well known indices of employment 
stabilization as separation and acces- 
sion rates or fluctuations in employment, 
payroll, or man days of employment. 
On the contrary, they are based (with 
two exceptions) on benefits paid which 
are largely dependent on the benefit 
formula of the state law—including 
the effects of the eligibility and dis- 
qualification provisions, in addition to 
general labor conditions.” ™ 

Mr. Arnold noted that “existing ex- 
perience rating systems are not de- 
vised to separate stability achieved 
through positive efforts on the part 
of the individual employer from stable 
employment which may be character- 
istic of the industry or business in 
which the employer is engaged, or 
which may be due to general eco- 
nomic conditions, An employer in 
the utilities industry may receive the 
lowest rate without doing a thing to 
stabilize, while an employer in the 
durable goods industry may receive 
the highest rate despite all of his 
efforts to reduce unemployment in 
his operation.” ** 

The American Association for So- 
cial Security drew the logical conclu- 
“As a consequence, 


sion from this: 


the economy tends to be divided into 
two areas—one in which there is more 
or less regular employment, and the 
other in which fluctuations are all the 
more severe because of the existence 
of the first area. If experience rating 
indeed had the effect of reducing gen- 
eral unemployment, as distinct from 
that of individual firms, then the states 
which have that legislation on their 
statute books should be better off. No 
evidence has ever been adduced that 
they are.” ** 

Almost all of the students of this 
subject have examined whatever sta- 
tistical evidence is available, and none 
has found any information which indi- 
cates that experience rating, as such, 
has contributed significantly to sta- 
bility of employment. G. S. Skinner, 
for example, notes: “The stabilizing 
effect of experience rating is not known 

it would appear that the rate var- 
lations are not large enough to be of 
too great importance during prosper- 
ous periods such as we have been 
experiencing—in fact, stability appears 
to be a fortuitous by-product of pros- 
perity. In addition, there is little 
direct correlation between the rate 
assigned and stabilization efforts.” 

The most recent study, by Professor 
Spivey, differentiates between the ma- 
jor types of unemployment: (1) per- 
sonal and casual, (2) frictional, (3) 
(4) technological and (5) 
cyclical. He points out that the latter 
two are of greatest concern; yet “for 
both cyclical and technological causes 
of unemployment there seems to be 
little hope that experience rating can 
provide a significant employer incentive 


seasonal, 





"Majority report cited at footnote 3, 
p. 26. On pp. 26-42 of this study there 
appears a detailed evaluation on the general 
causes of unemployment, variations among 
industries, the extent of the employers’ re- 
sponsibility for unemployment, and the un- 
controllable causes of instability in heavy 
industries. 

“Arthur J. Altmeyer (then chairman of 
the Social Security Board), “Undermining 


Experience Rating 


Unemployment Insurance,” Survey Graphic, 
January, 1944. 

* Arnold, work cited at footnote 5. See 
also majority report cited at footnote 3, p. 32. 

“ Work cited at footnote 2, p. 3. 

* Gordon Sweetland Skinner, Experience 
Rating in Unemployment Insurance History, 
Method and Operation (Ph. D. thesis; Uni- 


versity of Wisconsin, 1953), pp. 311-312. 
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to maintain high levels of employ- 
ment.’’ 7° 


Mr. Arnold has also stressed the fact 
that the incentive is hardly enough 
to be an incentive. “... it is gen- 
erally recognized that if experience 
rating is to furnish any real incentive 
to stabilization, the maximum tax 
savings possible to an employer must 
be at least large enough to offset the 
inconvenience and costs of such sta- 
bilization. In stating the case for 
experience rating, Feldman and Smith 
expressed the view in 1939 that, ‘pres- 
ent rate differentiations are too small 
to serve as a stimulus to regulariza- 
tion to certain employers whose costs 
of stabilization would be high 
If the maximum were 5 or 6 percent 
and the possible ratc of saving about 
4 percent, an ample incentive to em- 
ployment stabilization should be pro- 
vided.’” ** Yet, at the present time, 
39 states have a maximum rate of 2.7 
per cent, and in the remaining states the 
maximum varies from 2.9 per cent to 
4.2 per cent.** Therefore, by the stand- 
ards of the original proponents of ex- 
perience rating, the present incentives 
are obviously inadequate. This indi- 
cates that employers are not as much 
interested in “incentives” as in low 
tax rates, regardless of the rationale. 

As for the efficacy of incentives, 
P. L, Rainwater notes: “If individual 
employer effort cannot make any ap- 
preciable contribution to prevention 
of unemployment, it follows, of course, 
that any incentive that experience rat- 
ing might furnish would not enable 
the employer to do that which was 
beyond his power in the first place.” ** 


Employment stabilization was per- 
haps the most important social ob- 
jective of experience rating, with its 
varying tax rates. The tax method 
is a means to an-end, and if the end 
cannot be achieved what then is served 
by continuing experience rating? *° 
As we will show later, experience rat- 
ing has done many things, but the 
stabilization of employment is not one 
of them. 


Experience rating encourages under- 
employment and tends to decrease the 
total volume of employment. 


We have shown there is grave doubt 
that experience rating has provided any 
substautial help in stabilizing employ- 
ment. To the extent that experience 
rating has stabilized anything, it has 
tended to stabilize underemployment. 


As early as 1940, the report of the 
Committee on Employer Experience 
Rating concluded: 


“Experience rating tends to sta 
bilize employment at the minimum 
level of the working force required by 
the employer—and may thus prevent 
or retard reemployment, since the 
employer will hesitate to employ 
workers on an expanding market 
when he is not sure he can give con 
tinuous employment. The effect will 
be to perpetuate the existing hard 
core of unemployment, and to divide 
the working force of the Nation into 
two classes: one steadily employed 
and the other steadily unemployed.” * 

With varying emphasis, this finding 
was corroborated in subsequent stud- 
ies.*? 





“Spivey, work cited at footnote 4, pp. 
41-43, 89. 

* Arnold, work cited at footnote 5, pp. 239- 
240, quoting Herman Feldman and Donald 
M. Smith, The Case for Experience Rating 
(1939), p. 7. 

* United States Department of Labor, 
Comparison of State Unemployment Insur- 
ance Laws as of January 1, 1958, pp. 45-46, 


corrected by 1959 Supplement. 
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pp. 52-53. 


** Majority cited at footnote 3, 
p. 52. 

“See work cited at footnote es 
Arnold, work cited at footnote 5, p. 237; 
Rainwater, work cited at footnote 3, p. 99; 
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The various employer advisory serv- 
ices counsel their clients on how to 
reduce payroll taxes under experience 
rating. Usually included is advice to 
use moderation in hiring; to avoid 
hiring as much as possible; to hire 
only those needed permanently, or to 
hire temporary help; to let out work 
to an independent agency, or to trans- 
fer employees ; or to work existing em- 
ployees overtime.** These are the 
kinds of activities which are encour- 
aged and rewarded under experience 
rating.** 


Experience rating capriciously rewards 
or punishes employers for stability or lack 
of stability over which they have little, if 
any, control. 


Here, too, we have studies span- 
ning a period of some 20 years— 
from 1937 to 1958. In 1937, at the 
very inception of the program, Claire 
Wilcox warned that “the most proba- 
ble result of merit rating in operation 
will be a rate structure which will 
impose low rates on all employers 
who participate in the production of 
goods for a relatively stable market, 
high rates on all employers who take 
part in the production of goods for a 
market subject to severe fluctuations 
... The reward of rate reduction will 
go to employers who have done nothing 
to earn it. The penalty of high rates 
will be imposed upon employers who 


are not so much inefficient as unlucky. 
Thus, merit rating will bear little or: 
no relation to merit. Their determi- 
nation will depend less upon good 
management than upon good fortune.” *° 
In 1940, the majority report of the 
Committee on Employer Experience 
Rating corroborated the warnings of 
Wilcox: “Experience rating is dis- 
criminatory in that it rewards enter- 
prises which are by nature stable, and 
penalizes enterprises which are by 
nature unstable. As a result, the 
greatest rewards go to industries who 
need to make no effort to stabilize 
because they are by nature stable and 
the penalties fall upon unstable in- 
dustries even though they may, by 
good management, effect a small de- 
gree of stabilization.” ** 


In the same year, another investi- 
gation indicated that the special char- 
acteristics of the firm’s business play 
a more important role in rate reduc- 
tions than any individual stabilization 
efforts.27 Both G. S. Skinner and 
Professor Spivey noted the tendency 
of industries such as insurance, finance, 
public utilities, service trades and 
some nondurable consumer-goods in- 
dustries, which are naturally stable, 
to get the low rates under experience 
rating, although there are variations 
within these industries.** The avail- 
bear out these con- 


able statistics 


clusions.”® 





(Footnote 22 continued) 
and Spivey, work cited at 
pp. 48-49 and 88-89. 

* See, for example, Research Institute of 
America, How to Reduce Payroll Taxes Un- 
der Merit Rating (1946), p. 7. 

*It should be noted in this connection 
that the costs of all fringe benefits are such 
as to discourage overtime rather than the 
hiring of additional employees. It is dif- 
ficult to separate the effect of experience 
rating from other factors which are involved 
in the decision to work the existing force 
overtime or to hire new employees. 

* Claire Wilcox, “Merit Rating in State 
Unemployment Compensation Laws,” 27 
American Economic Review 258 (June, 1937). 


footnote 4, 


Experience Rating 


* Majority report cited at footnote 3, p. 52. 

* Charles A. Myers, Employment Stabil- 
ization and the Wisconsin Act (Employment 
Security Memorandum No. 10, United States 
Department of Labor, September, 1940), 
p. 107, quoted in Spivey, work cited at foot- 
note 4, p. 79. 

* Skinner, work cited at footnote 15, 
p. 311; Spivey, work cited at footnote 4, 
pp. 78-79. 

* Data for the United States as a whole 
are published annually by the United States 
Department of Labor in The Labor Market 
and Employment Security. In 1957 the lowest 
rates were paid by transportation, com- 
munication and other public utilities; finance; 

(Continued on following page) 
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No evidence has been adduced to 
show that experience rating as such 
is the cause of variations in rates 
within any given industry. A num- 
ber of factors, usually of far greater 
significance—such as monoply con- 
trol of one sort or another, or the 
nature of the business—are better 
explanations. On this count, too, we 
must question the wisdom of tax 
policy which rewards and punishes 
companies not for what they do but, 
capriciously, for what business they 
happen to be in. This is a form of 


lottery, not a tax system designed to 
accomplish a desirable social objective. 


Experience rating has distorted the orig- 
inal purpose of unemployment compen- 
sation (to pay benefits during periods of 
unemployment) to elaborate devices to 
avoid payment of benefits in order to re- 
duce taxes. 


The distortion we refer to became 
evident as early as 1943. In that year 
the American Association for Social 
Security said: “The idea of unem- 
ployment insurance is to provide bene- 
fits by levying contributions; the 
effect of experience rating is just the 
contrary—to reduce contributions by 
diminishing benefits. The center of 
attention is shifted from the payment 
of benefits to ways and means of re- 
ducing taxes. The law is not inter- 
ested in the methods an employer 
may use to ‘earn’ his experience rate. 
He may, indeed, try to keep steady 
employment but he may, and fre- 
quently does, use various anti-social 
devices. He may attempt to spread 
the work; he may influence legisla- 
tion to delay the introduction of more 
adequate benefit standards; or seek 
to disqualify workers, for example, by 


excluding seasonal employes in off 
seasons, etc. ‘Specialized counseling 
services’ have been established to in- 
vent and develop such devices.” *° 


3y 1945, Mr. Arnold noted: “Under 
all but one of the systems an em- 
ployer’s tax rate depends not upon 
how much unemployment he may 
have but upon the volume of com- 
pensable unemployment among his 
former workers. From efforts to re- 
duce unemployment, the step is but 
a short one to efforts to avoid the 
payment of benefits through practices 
which do not stabilize employment 
and through provisions designed to 
disqualify workers from receiving 
benefits.” ** As soon as employers 
realized that here was a device which 
made it possible to reduce their costs, 
the floodgates of ingenuity opened 
wide. A number of devices were in 
vogue at the time Mr. Arnold made 
his study: “Practices intended to avoid 
benefits without stabilization, which 
have been employed under the stimulus 
of experience rating. include work 
spreading, the hiring of ineligible 
workers such as students, the laying 
off of employes with the lowest accu- 
mulation of wage credits, and the hir- 
ing or laying off of employes at such 
times as will prevent the payment of 
partial unemployment benefits.” * 


To exploit such possibilities, many 
large employers have assigned per- 
sonnel to the task of reducing their 
payroll taxes. Specialists, who per- 
form this function for employers, 
came into existence. There are now 
scores of these—the largest in Cali- 
fornia is Corporation Counseling Serv- 
ice. These agencies work either on a fee 
basis or on a percentage of the savings. 





(Footnote 29 continued) 

insurance and real estate; and wholesale 
and retail trade. The highest rates were 
paid by mining, contract construction and 
manufacturing. (See issue dated October, 
1958, Table 3, p. 22.) Similar data are avail- 
able for each state. 
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The function of the personnel or the 
“service” is the same—to reduce bene- 
fit charges against the employer’s re- 
serve account, using every possible 
device and technicality in the law. In 
answer to a routine inquiry as to the 
nature of its service, one very large 
agency stated simply that it protests 
all claims against the employer. Agen- 


cies apparently operate under the dic- 


tum of “shoot first, ask questions 
later.” These agencies are experts in 
disqualifications and eligibility rules, 
and use them ruthlessly in pursuit of 
tax savings.” 


In actual operation, the laid off 
worker may believe he is making a 
claim for benefits under a social se- 
curity system. In most states, how- 
ever, he is actually making the claim 
against his previous employer and the 
department of employment often acts 
as an umpire in the ensuing dispute. 
In this dispute, the worker is usually 
an amateur matched against an un- 
scrupulous professional. 


This, perhaps, is the major way in 
which charges are minimized, but 
there are other ways which are a 
credit to the ingenuity of those who 
advise American employers on the 
intricacies of this form of tax dodg- 
ing. One of these ways is through 
the enactment of laws which provide 
that under certain specified circum- 
stances benefits are not charged to in- 
dividual employers, particularly to 
those for whom the employer is not 
“responsible.” There has been an 
enormous proliferation of grounds for 


noncharging in practically all states 
which base rates on benefits or bene- 
fit derivatives. Common noncharges 
are benefits based on employment of 
short duration, or unemployment of 
short duration; benefits paid follow- 
ing a period of disqualification, or 
benefits paid following a potentially 
disqualifying separation for which no 
disqualification was imposed ; depend- 
ent benefits; and many others. 


In 1957, the amount of benefits not 
charged varied from zero in [Illinois 
and Indiana up to 52.5 per cent in 
Virginia. In two states noncharges 
exceeded 40 per cent; in 12 states 
they ranged from 20 to 40 per cent; 
and in 17 states from 10 to 20 per 
cent.* 


In order to insure adequate income 
to the funds, it would appear neces- 
sary that, as noncharges increase, 
provisions be made that all employers 
share in paying the costs of those 
benefits which are not charged to 
individual employer’s accounts. This, 
however, is obviously not done in 15 
states where the minimum tax rate is 
zero.** Mr. Arnold noted that “non- 
charging means a spreading of costs 
among all employers instead of the 
allocation of costs to specific em- 
ployers, and may in addition result in 
the incentive to 
stabilization where it might most 
likely be effective.” *’ Most other 
students are equally critical of non- 


elimination of all 


charging, but do not consider it fatal 
as long as the benefits which are 


charged insure a reasonable measure 





“For a typical listing of the methods of 
operation, see work cited at footnote 23, 
pp. 12-37, and E. R. Bartley, “How to Re- 
duce Your Unemployment Compensation 
Costs,” 28 Industrial Review 7 (August, 
1953). Mr. Bartley is the director of the 
Industrial Relations Department of the IIli- 
nois Manufacturers’ Association. 

“For a full list and discussion, see work 
cited at footnote 18, pp. 36-37, and Table 
II, p. 34. 
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* For data on each state, see United States 
Department of Labor, Bureau of Employ- 
ment Security, The Labor Market and Em- 
ployment Security, October, 1958, Table 6, 
p. 25. 

“Work cited at footnote 18, Table l, 
p. 44, corrected by 1959 Supplement. 

" Arnold, work cited at footnote 5, p. 239. 





of experience with respect to unem- 
ployment.** 


We question the soundness of con- 
tinued noncharging in states where 
reserves are quite low. As of August 
31, 1958, reserves were very low in 
Delaware, Pennsylvania, Michigan 
and Oregon. Yet noncharging in 
these states continued at a substantial 
level.” 


Another device for saving taxes is 
the so-called voluntary contribution. 
In 25 states employers may obtain re- 
duced rates by making such voluntary 
contributions. The purpose of the 
voluntary contribution is to increase 
the balance in the employer’s reserve 
so that he is assigned a lower rate. 
One advisory service gives an illus- 
tration under which an employer who 
made a voluntary contribution of $20 
saved $3,600 in reduced taxes.*® This 


may be excused on the grounds of 
equity between employers—as E. R. 
Teple and G. C. Nowacek put it: “an 
equitable means of overcoming the 


arbitrary effect of the statistical group- 
ings which are part of the final process 
of fixing the final rate.” * 


In view of the glaring inequities of 
the entire experience rating system, 
it is more plausible to consider vol- 
untary contributions as simply an- 
other tax-cutting device. 


In a recent critical evaluation of the 
distortion of the unemployment in- 
surance system, Professor Spivey 
concluded: “Considering the objec- 
tives of unemployment compensation 
it would seem those administering 
the program would be chiefly con- 
cerned with the payment of benefits. 
But benefits are not the major issue. 
Today, most unemployment compen- 
sation problems at both the legislative 
and administrative levels are directly 
involved with, if not subordinated to, 
experience rating. Proposals to ex- 
tend coverage to liberalize benefits, 
to make determinations of seasonal 
industries—these and similar measures 
are tested for their effect upon a pos- 
sible reduction in the employer’s tax 
rate through experience rating. In 
short, employers and many adminis- 
trators in their preoccupation with 
experience rating are converting the 
present systems into a tax program 
rather than one designed to pay bene- 
fits to unemployed workers.”** 

Messrs. Teple and Nowacek noted: 
“There is rather violent disagreement 
as to the need for or desirability of 
these types of employer activities; 
that they are induced by experience 
rating there seems to be no doubt.”** 


The employers were eminently suc- 
cessful in reducing payroll taxes. They 
originally paid a maximum of 2.7 per 





“See, for example, Edwin R. Teple and 
Charles G. Nowacek, “Experience Rating: 
Its Objectives, Problems and Economic 
Implications,” Vanderbilt Law Review, 1955, 
pp. 395-397. 
” Per cent 
noncharges 

to total 
benefits 1957 


Per cent reserves 
to taxable wages, 
12 months ended 
August 31, 1958 
6.5 s gies 

fg A 19.6 

15.2 
34.3 
13.8 


Delaware os 
Pennsylvania ..... 2.3 
Michigan 2.3 
Oregon ... ae) 


Source: United States Department of Labor, 
Bureau of Employment Security, The Labor 
Market and Employment Security, October, 
1958, pp. 25 and 64. 
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“Work cited at footnote 23, p. 31. 

“ Teple and Nowacek, work cited at foot- 
note 38, p. 397. 

“ Spivey, work cited at footnote 4, p. 88. 

“ Teple and Nowacek, work cited at foot- 


note 38, p. 380. 
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cent on all wages, not merely on tax- 
able payroll, up to $3,000. As a result 
of increased wages, by 1958 taxable 
payrolls (payrolls up to $3,000) were 
only two thirds of total payrolls, and 
the average tax rate of 1.4 per cent on 
taxable payrolls amounted to only 0.9 
per cent of total payrolls in covered 
employment.* 


Experience rating provides financial in- 
centives for more and more restrictive 
legislation. 


The ingenuity of employers did not 
stop here. Naturally and inevitably 
they sponsored, and succeeded in hav- 
ing enacted, state legislation which 
would reduce their tax rates. This 
could be done either by keeping bene- 
fits low or by preventing the unem- 
ployed from collecting benefits. They 
were quite successful in both. Keep- 
ing benefits low was comparatively 
“asy in a period of steadily rising 
wages. All that was necessary was 
to fail to keep pace. This was done 
and, as a result, average weekly bene- 
fits have dropped—albeit erratically— 
from about two fifths of the average 
wage of covered workers in 1939 to 
about one third now.*® 


The figures vary from state to state, 
but in the bulk of the states benefits 
are from 32 to 38 per cent of average 


wages. As Professor Spivey noted: 
“If the thinking of practically all of 
the state commissions at the incep- 
tion of the program was correct, the 
recommended benefit rate would be 


50 percent of full-time weekly earn- 
ings. The present benefits fall far 
short of this goal.” ** 


Benefit levels could be substan- 
tially higher were it not for experi- 
ence rating. The magnitude of the 
increases that are possible can be 
estimated by the fact that, for the 
country as a whole, the reduction in 
revenues resulting from experience 
rating was in excess of 51 per cent in 
the three years 1955-1957. In some 
states the reduction was in excess of 
70 per cent.*? 


As Messrs. Teple and Nowacek re- 
marked: “The reserve excesses which 
do exist in many states, of course, 
might well be devoted to increasing 
the benefit protection afforded by the 
state laws. That this has not oc- 
curred seems rather significant.” ** Of 
course it is significant. Under an 
experience rating system, excess re- 
serves are earmarked for future tax 
reductions, not benefit increases. In 
the field of legislating restrictions and 
disqualifications, the employers were 
active in a positive way. As the 
Bureau of Employment Security stated: 
“Experience rating provisions give 
employer organizations a reason to 
press for more statutory disqualifica- 
tion provisions, for long periods of 
denial of benefits and for cancellation 
of benefit rights.” *® With every re- 
luctant and small increase in benefits, 
the employers have succeeded in se- 
curing crippling restrictive amend- 
ments. The result is seen in the 





“See George F. Rohrlich, “Policy Im- 
plication of Unemployment Insurance Financ- 
ing,” Monthly Labor Review, March, 1959, 
p. 250. Here, too, it is difficult to separate 
the effect of the war and general levels of 
prosperity for so many years from the 
effect of experience rating as such. It is 
quite possible that taxes might have been 
reduced in any event. The experience rat- 
ing system, however, certainly accelerated 
the movement toward tax reduction. 

* Spivey, work cited at footnote 4, pp. 61-62. 

“Spivey, work cited at footnote 4, p. 86. 
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“See work cited at footnote 35, Table 2, 
p. 20. 

“Teple and Nowacek, work cited at foot- 
note 38, p. 385. 

“United States Department of Labor, 
Bureau of Employment Security, “Twenty 
Years of Unemployment Insurance in the 
U. S., 1935-55,” Employment Security Review, 
August, 1955, p. 42. This issue contains a 
good summary of the trends in disquali- 
fications over this 20-year period (see 


pp. 41-46). 
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present complex structure of the vari- 
ous state laws, and in the great differ- 
ences from state to state. 


As early as 1943, the Ives Commit- 
tee had this to say about the results 
of this process: “In all the States 
which the group surveyed it appeared 
that the entire benefit program was 
modified and restricted because of 
experience rating. Whenever it was 
pointed out that the administration of 
a benefit system was awkward or un- 
natural, the answer always was “This 
is because of experience rating.’ The 
unrealistic disqualification program, 
which on the surface appears to be for 
the purpose of elimination of anomalies, 
in effect disqualifies large classes of 
covered workers because of the desire 
to minimize benefits in order to create 
low contribution rates. Among the 
individuals within these classes there 
are thousands who under normal cir- 
cumstances should be paid.’ 


In 1958, Professor Spivey surveyed 
the situation and concluded: “The 
competition of the various state legis- 
latures to provide low taxes for em- 
ployers has been at the expense of 
adequate benefit provisions. Such 
competition has become apparent in 
the area of ‘disqualification’ provisions. 
Under these provisions workers who 
leave their jobs voluntarily for legiti- 
mate personal reasons (such as illness 
in the family or lack of transporta- 
tion) lose their entire accumulated 
benefit rights, even though they later 
are unable to find work simply be- 
cause their separation is ‘without good 
cause attributable to the employer.’ 
The trend increasing disqualification 
provisions in state unemployment 


compensation laws is directly opposite 
to the liberalization of benefit amounts 
and duration. By denying access to 
benefits, disqualifications can nullify 
provisions of more liberal benefits. 
The employers’ pressure for disquali- 
fications, in statute and practice, has 
led to the attitude that an unemployed 
worker has a claim against a particular 
employer rather than against the 
state.” ” 


These disqualifications and restric- 
tions have reached such proportions 
that the United States Bureau of Em- 
ployment Security considers many of 
them “not in accordance with the ob- 
jectives of Federal policy” with re- 
spect to disqualifications, and has 
called for a federal-state study of the 
question.” 


The contention that experience rating 
allocates the cost of unemployment to 
those who cause it cannot withstand criti- 
cal examination. 


The employers early recognized the 
weakness of their contention that ex- 
perience rating would help to stabil- 


ize employment. To fill the gap, the 
proponents of experience rating now 
erect the cost allocation argument. As 
Stanley Rector puts it: “If it be as- 
sumed that experience rating does not 
tend to stabilize employment, it in no 
manner follows that the 
meeting unavoidable unemployment 
should be equally allocated to all em- 
ployers. The competitive free enter- 
prise system for its proper functioning 
requires that the costs of production 
and distribution be rather accurately 
reflected in the ultimate purchase 
price. Consumers, with their dollars 


costs of 





* Report of the New York State Joint 
Legislative Committee on Industrial and 
Labor Conditions (1943), p. 121. See, also, 
Clague and Reticker, “Trends in Disquali- 
fication from Benefits Under State Unem- 
ployment Compensation Laws,” Social Se- 
curity Builetin, January, 1944, pp. 12-23; 
Bigge, “Strength and Weakness of Our 
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5-11. For detailed information on various 
categories of disqualification in each of the 
states, see work cited at footnote 18, pp. 
83-116. 

*! Spivey, work cited at footnote 4, pp. 53-54. 

” Work cited at footnote 49, p. 65. 
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as ballots, elect the course of commit- 
ments of our capital, labor and re- 
sources. Certainly the cost of indus- 
trial unemployment is a production 
cost in whatever form and in what- 
ever manner it may be met.” ** 

But this argument will not stand 
up. In fact, the two arguments are 
basically inconsistent. Professor Spivey 
points this out: “There is a _ basic 
inconsistency between two of the 
arguments advanced for experience 
rating. If experience rating is to allo- 
cate costs it must do so through 
increased prices to consumers. A _ per- 
fect allocation would result in the 
complete unloading of the tax by em- 
ployers. On the other hand, if the 
payroll tax serves as an incentive for 
stabilization then the employer is as- 
sumed to bear the tax. If the em- 
ployer bears the burden he cannot 
shift it; if he shifts it he cannot 
bear it.” ** 

Mr. Rainwater puts his finger on 
another basic fallacy in this argu- 
ment: “It is equally well known that 
experience rating itself ... makes no 
real effort to apply the principle of 
cost accounting for the very good 
reason that to do so would ‘tax out 
of existence’ basically important in- 
dustries. The benefit cost of unem- 
ployment cannot, therefore, be applied 
industry by industry not only because 
it is theoretically unsound but also 
because the industrial order as it ex- 
ists today could not survive any seri- 
ous effort to apply the theory.” * 

As a matter of fact, the refusal of 
the proponents of experience rating to 
raise the maximum rates is hardly in 
accord with the requirements of this 
cost allocation theory.** Nor can the 


proliferation of noncharging be squared 
with any theory of cost allocation. In 
practice, the employers’ interest in 
low rates is obviously greater than 
their alleged solicitude for “social 
cost accounting ;”’ or perhaps they be- 
lieve in cost allocation—but only a 
little bit within very narrow limits. 
The cost allocation theory requires 
that the tax be passed on to the price 
of the commodity. But what if it is 
not passed on? What is the ultimate 
incidence of payroll taxes? Professor 
Spivey analyzes this question and 
concludes: “Most economists who have 
examined the question of the incidence 
of employers’ contributions con- 
clude that part of the tax is shifted 
to the employee in the form of re- 
tarded wage increases, part of it is 
transferred to and recovered in the 
price, and part of it is borne by owner- 
ship.” ** The cost allocation theory 
is therefore based on an assumption 
that is only partly true. 


The Committee on Employer Ex- 


perience Rating summed up this issue 
The majority members 
of the committee were of the opinion 


very well. 
that experience rating cannot be 
justified by the argument that it 
equitably allocates the social cost of 
compensated unemployment. In the 
first place, it cannot be demonstrated 
that the payroll tax becomes a part of 
the price of finished goods and serv- 
ices. In the second place, even if the 
payroll tax could be shifted forward, 
it is not certain that such shifting 
would be desirable. In the third 
place, the majority members feel that 
there is a basic inconsistency between 
incentive to stabilize 
An ex- 


providing an 
and allocating social costs. 





“ Rector, work cited at footnote 1, p. 346. 

* Spivey, work cited at footnote 4, p. 91. 
The same reasoning was given by the ma- 
jority report cited at footnote 3, p. 50. 

*P. L. Rainwater, “The Fallacy of Ex- 
perience Rating: The Rebuttal,” 2 Lasor 
Law JourNaAL 753, 760 (October, 1951). 
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* The maximum rate is 2.7 per cent in 
36 states, and in only three states is it as 
high as 4 per cent. See work cited at foot- 
note 18, Table 7, p. 20. 

* Spivey, work cited at footnote 4, p. 81. 
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perience rating scheme must do one 
or the other; it cannot do both. 


Experience rating has resulted in inter- 
state competition in unemployment com- 
pensation taxes, the elimination of which 
was a cornerstone of the original fed- 
eral-state system of unemployment com- 
pensation. 


The House Ways and Means Com- 
mittee, in its report on the original 
social security bill in 1935, indicated 
that one of the cornerstones of the 
act was the setting of a uniform un- 
employment insurance tax in order to 
avoid interstate competition in rates. 
“The failure of the States to enact un- 
employment insurance laws is due 
largely to the fact that to do so would 
handicap their industries in competi- 
tion with the industries of other States. 
The States have been unwilling to 
place this extra financial burden upon 
their industries. A uniform, nation- 
wide tax upon industry, thus remov- 
ing this principal obstacle in the way 
of unemployment insurance, is neces- 
sary before the States can go ahead. 
Such a tax should make it possible 
for the States to enact this socially 
desirable legislation.” *° 


By 1940 the Committee on Employer 
Experience Rating warned that the 
adoption of experience rating would 
undermine this cornerstone. “Under 
the present Federal-State system the 
individual State has a right by legis- 
lative enactment to set up any benefit 
system which the State legislature 
determines upon. This makes it pos- 
sible to effect substantial reductions 
in the contribution rates by placing 
restrictions upon eligibility, benefit 
rates, duration, and by increasing of 


penalties and the waiting period: It 
is obvious that a set of conditions of 
the foregoing character will lead al- 
most inevitably to interstate competi- 
tion. We believe it was one of the 
fundamental tenets and objectives of 
the Social Security Act to promote 
uniform employment insurance tax 
rates in all States. It is not necessary 
to elaborate on the undesirable conse- 
quences which might flow from inter- 
state competition if State legislatures 
imposed lower unemployment com- 
pensation taxes on their industries 
with a view to placing all industries 
in their States in a more favorable 
competitive position than industries 
in other States. Pressure on State 
legislatures by employers in unfavor- 
able competitive positions would be 
great and perhaps irresistible. The 
general result could be a reduction in 
the chances for creating a more liberal 
and adequate benefit structure. It 
could well result in the breaking 
down of an adequate system in any 
State.” 


But the warning was unheeded, and 
the prediction has been substantially 
borne out by subsequent develop- 
ments. Almost without exception, 
every student of this problem has 
deplored the results.” 


Directly after experience rating took 
hold, the rate differences among the 


states began to widen. In 1938 the 
range of rates was only from 1.7 per 
cent to 3 percent. By 1945 the range 
had widened. Some states paid as 
little as 0.4 per cent while others paid 
as much as 2.7 per cent, and it has 
remained substantially that wide ever 
since. In 1957 the range of rates was 
from 0.5 per cent to 2.7 per cent.® 





* Majority report cited at footnote 3, p. 50. 
” H. Rept. 615, to accompany H. R. 7620, 
74th Cong., Ist Sess. (April 5, 1935), p. 8. 
” Majority report cited at footnote 3, p. 10. 
“For example, see Arnold, work cited at 
footnote 5, p. 240; Teple and Nowacek, 
work cited at footnote 38, pp. 401-405; work 
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®See Spivey, work cited at footnote 4, 
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If we take 14 low-wage southern 
states—Georgia, North and South 
Carolinas, Virginia, West Virginia, 
Alabama, Florida, Mississippi, Louisi- 
ana, Nebraska, Missouri, Texas, Ar- 
kansas and New Mexico—we find a 
greater concentration of lower rates 
of employer contribution than in the 
remainder of the country. In 1957 
the average rate in these low-wage 
states was .97 per cent as compared 
to 1.38 per cent in the remaining 
states.** These rate differences re- 
flect the interstate competition in dis- 
qualification and eligibility rules which 
we have discussed previously. They 
also reflect differences in benefit struc- 
tures. In 1957 the bulk of these low- 
wage states had maximum weekly 
benefits ranging from $26 to $32, and 
the maximum duration of benefits 


was commonly from 16 to 22 weeks. 
In other states, benefits ranged gen- 
erally up to $35 or $40 and for a 
period of up to 26 weeks. 


If one combines benefits and dura- 
tion, these 14 low-wage states have a 
maximum potential benefit ranging 
from $468 in Arkansas up to $832 in 
North Carolina. In the bulk of these 
states, the maximums fall between 
$500 and $600. In most other states 
the maximum is considerably higher, 
ranging up to $1,820 in Alaska. There 
are 23 states with maximum potential 
benefits as high or higher than $832. 
None of the 14 low-wage states has 
dependents’ allowances.® 

A number of the studies found that 
the same experience will result in 
greatly different rates in different 
states. Here is a recent example of 
such criticism: “Similar experience 
will almost never get an employer the 


same contribution rate in any two 
states in the country. In some cases 
the difference in rate assigned for 
similar experience is extremly great, 
ranging up to three or four times the 
rate in another state, even among 
states using the same system. In fact, 
it appears that the state in which the 
employer is located is one of the most 
important factors in determining the 
rate he will be assigned. An employer 
with plants in several states, with 
similar experience in each plant, may 
well find himself receiving widely dif- 
fering rates in the different states. 
Such a situation lessens the incentive 
value of experience rating and may 
well increase whatever interstate com- 
petitive disadvantages exist in our pres- 
ent unemployment insurance system.” ®* 

This interstate competition has gone 
to such extremes that demands for 
limiting it are now on the legislative 
agenda. As Mr. Arnold noted: “Feld- 
man and Smith, writing in 1939, 
viewed national standards of this 
character as essential to the proper 
functioning of experience rating. Such 
standards were also advocated in 1940 
by the majority of the Committee on 
Employer Experience Rating of the 
Interstate Conference of Employment 
Security Agencies.” * 

Almost every student of the prob- 
lem has indicated the need for federal 
minimum standards as in S. B. 791.°* 


Experience rating results in inequities 
and competition among employers within 
each state and even among employers in 
the same industries. 


To illustrate the picture within the 
states, we will look at the statistics 
for California for 1958.** 





* Work cited at footnote 35, p. 20. 

“Work cited at footnote 35, Table 19, 
p. 62. 

*® Work cited at footnote 35, Table 23, pp. 
68, 74. 

“Skinner, work cited at footnote 15, pp. 
310-311. 


Experience Railing 


“ Arnold, work cited at footnote 5, p. 240. 

“For example, see Teple and Nowacek, 
work cited at footnote 38, p. 410. 

“The data cited are from California De- 
partment of Employment, Unemployment 
Insurance Experience Rating Factors, Rate 
Year 1958 (Report 515, No. 16). 
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The variation in rates paid by Cali- 
fornia employers is quite great.”° 


Per cent Per cent of 
of employers tax rate paid 


0.0 
) . 0.1-0.9 
OY 1.1-1.9 
pt aaa 2.1-2.5 


48.5 or. tke 

Within each individual industry, 
employers paid widely varying rates 
from zero to 2.7 per cent. There is 
unquestionably competition within each 
industry in terms of payroll tax rates. 
In some industries, the rates tend to 
cluster at the lower end—as in utili- 
ties, telephone, banking insurance and 
other stable or highly monopolized 
industries dominated by a relatively 
few giant-sized companies. In other 
industries, the rates tend to cluster 
nearer to the higher end of the scale. 
This is true of seasonal industries like 
food processing and lumbering, the 
construction industries, and many 
other manufacturing industries af- 
fected by fluctuations in demand.” 

Dr. Arthur P. Allen has noted that 
under the California law a really 
compelling inducement is offered only 
to a comparatively small group of 
large firms.** Under experience rat- 
ing, the biggest employers are favored 
in California.** 


Average tax 


Taxable wage group rate, 1958 


all ~. 
$50,000-$100,000 . 
$2%4-5 million . 
$50 million and over 
National figures for 1957 also show 


a similar relationship.** 


Taxable wage group Average tax rate 
~ GRees Pee * 

$50,000-$99,000 1.48 

$21%4-5 million 1.33 

$25 million and over 1.19 


The incidence of experience rating is 
contrary to good public policy. 


Experience rating is more than 
merely capricious. It bears most 
heavily on those industries which are 
most important to the general pros- 
perity, and it bears most lightly on 
those industries which are less 
important. 


The Committee on Employer Ex- 
perience Rating was most concerned 
about this. From its study of in- 
dustry data, it concluded that “the 
industries with generally unfavorable 
experience include most of the basic 
productive enterprises in the fields 
covered by unemployment insurance: 
manufacturing, construction and min- 
ing. On the other hand, the consistently 
favorable experience is found in dis- 
tributive and service industries which, 
in a sense, are secondary and depend- 
ent upon the well-being of the pro- 
ductive industries.” ’ 


In the committee's opinion this was 
among the most undesirable of the 
economic and social effects of experi 
ence rating. 


The effect of experience rating on 
industries which are growing or de- 
clining is almost as objectionable. It 
certainly is against good social policy 
to penalize industries which are grow- 
ing rapidly and providing more jobs. 
It is not socially desirable to hasten 
the demise of declining industries by 
imposing higher tax rates, Yet, the 
arithmetic of the experience rating 
systems generally raises the rates 
when employers hire; and, in all 
States, rates are raised when employers 
lay off workers.” 





® Work cited at footnote 69, Table 6, p. 36. 

™ Work cited at footnote 69, Tables 1, 3. 

= Unemployment Insurance in California 
(The John Randolph Haynes and Dora 
Haynes Foundation, 1950), p. 76. 

* Work cited at footnote 69, Table 2, 
p. 12. 
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Experience rating aggravates business 
cycles. 


Even the most vigorous proponents 
of experience rating recognize this 
weakness. Dr. Emerson P. Schmidt 
of the United States Chamber of 
Commerce commented, at a confer- 
ence on unemployment compensation, 
on the tendency of employer tax rates 
to rise during a period of depression 
as “the only legitimate criticism I have 
ever heard against experience rating.” * 


As Professor Albert Hart pointed 
out: “The basic structure of unem- 
ployment insurance is that of a stabi- 
lizer. If a worker loses his job, his 
employer's contributions stop and he 
begins to collect unemployment bene- 
fits . But grafted onto the process 
is a de-stabilizer—‘merit rating’ 
Hence, heavy unemployment, drain- 
ing the reserves, leads to an increase 
in contribution rates—which tends to 
make unemployment worse. This de- 
stabilizing arrangement is not enough 
to cancel the stabilizing effect of the 
unemployment insurance system but 
it does weaken it.” ** 


Since this was written there have 
been several evaluations of the effects 
of experience rating on business cycles, 
although, of course, we have had no 
business cycles during this 20-year 
span of such duration and depth as to 
constitute an adequate practical test. 
In the short recessions in 1948-1949, 
1953-1954 and 1957-1958, by the time 
the adverse experience resulted in 
higher contribution rates, the economy 
had substantially recovered and em- 
ployers were able to pay the higher 
contributions. How it would work 
out in a longer recession would be 
complicated by such factors as em- 
ployment stabilization at a low level 
and exhaustion of benefits. 


In any event, it is quite clear that 
under experience rating tax rates rise 
and fall at the wrong time. As Mr. 
Skinner put it: “All of the experience 
rating methods tend to assess low 
rates during prosperous periods, when 
employers are best able to pay con- 
tributions, and to assign high rates 
in depressed periods.” Messrs. 
Teple and Nowacek say: “The financ- 
ing systems under experience rating 
appear to aggravate rather than to 
counter the fluctuations produced by 
cyclical unemployment. In the view 
of some, contribution rates have been 
reduced too generously during recent 
high-level employment periods; this 
effect as well as increases in rates dur- 
ing low-level employment periods seems 
to be implicit in the practical func- 
tioning of experience rating as it is 
presently designed.” *° 


Perhaps the most recent. appraisal 
was made by Professor Spivey. He 
found that in only one state—New 
Jersey—the experience rating system 
met the requisites of countercvyclical 
financing ; in some six states it did so 
to some extent; but in all the remain- 
ing states it did not. He said: “The 
evidence gathered in this study indi- 
cates that under each existing system 
the employer may find himself bur- 
dened with a high tax rate during 
periods when he is least able to af- 
ford it. When profits are high and 
deflationary measures are called for, 
he may contribute at the minimum 
rate allowed by law. Furthermore, 
the $3,000 limitation on taxable pay- 
rolls accentuates this cyclical effect 
since taxable payrolls are a much 
lower percentage of total payrolls 
during good periods than during de- 
pressions. There appears little evi- 
dence that the existing experience 
rating systems are capable of pro- 





™ American Economic Security, May, 1949, 
p. 56. 

* Albert G. Hart, Money, Debt and Eco- 
nomic Activity (1958), pp. 475-476. 
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® Skinner, work cited at footnote 15, p. 313. 
” Teple and Nowacek, work cited at foot- 
note 38, p. 407. 
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ducing countercyclical tax effects. 
Limited attention has been given by 
the states to adjust rates to the 
business cycle, and many observers 
contend that the existing timing of 
financing is just the opposite of that 
desired.” ** 


Experience rating is costly and cumber- 
some and is not required to ‘‘police’’ the 
system. 

In 1943 the American Association 
for Social Security noted: “While 
employer and employe, as well as 
society, are harmed in different de- 
grees by the discrimination and weak- 
nesses of experience rating, they are 
all equally harmed by its costliness, 
waste of manpower, and cumber- 
someness. Since no system of experi- 
ence rating can possibly be simple, 
the cost of administration is inevita- 
bly raised. The state must set up ad- 
ditional machinery to deal with the 
individual employer’s accounts, and 
in the case of some commonwealths 
also to keep complicated individual 
records on which ‘benefit wages’ are 
entered. Each year an enormous task 
of calculation must be undertaken. 
Employers too must introduce a re- 
dundant bookkeeping system, involv- 
ing the expenditure of money and 
labor, in order to prove that they are 
eligible for rate reductions, and later 
that they are entitled to increased 
reductions, or in order to challenge 
the claim of an employe for benefits. 
Every cent that goes into unneces- 
sary administration is, of course, a 
loss to the unemployed worker and 
in the end to the entire community.’’®” 


At the other end of our span of 
experience, Professor Spivey said, in 
1958: “Experience rating adds mark- 
edly to the administrative expense 
of unemployment compensation. Even 
in its simplest form there is a con- 
siderable volume of record keeping 
that serves no function other than 
the useless and even harmful one of 
tax differentials.” ** 


Were it not for the marvels of 
modern electronic equipment, this cost 
would be absolutely prohibitive. Even 
using this equipment, the direct ad- 
ministrative cost is quite great.*’ 
This is only the direct administrative 
cost to the government—it is hardly 
the total cost. 


A considerable part of the person- 
nel of the state departments of em- 
ployment are kept busy working on 
byproducts of experience rating. Much 
of the time of claims examiners is 
devoted to applying the many dis- 
qualifications and restrictions spawned 
by experience rating, which make 
state unemployment compensation 
laws so complex. Most of the ex- 
pense of the appeals procedures and 
the hearing officers arises from the 
same roots in experience rating. A 
part of the budget of the United 
States Bureau of Employment Se- 
curity is also spent on this and its 
byproducts. The total cost to the 
government should include these in- 
direct costs. 

Moreover, there are other outlays 
which should be added to obtain the 
true total social cost of experience 
rating. A part of the employer’s tax 





™ Spivey, work cited at footnote 4, pp. 64, 
94. See pp. 64-73 for a detailed discussion 
of the countercyclical possibilities of the 
various experience rating formulas. Also, 
see William A. Andrews and Taulman A. 
Miller, “Unemployment Benefits, Experi- 
ence Rating and Employment Stability,” 
National Tax Journal, September, 1954, pp. 
193-209, for a discussion of the effect of 
experience rating during short cycles. The 
authors find experience rating is not as 
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unstabilizing for such short cycles as had 
been previously assumed. It should be 
added that Wisconsin also has a counter- 
cyclical financing provision. 

"Work cited at footnote 2, p. 5. 

“ Spivey, work cited at footnote 4, p. 92. 

“For California alone it cost $935,000 
to administer the experience rating provi- 
sions in 1958. (Letter from George Roche, 
director, January 19, 1959.) 
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saving under experience rating is used 
to hire personnel to administer his 
experience rating affairs and to “po- 
lice” the system. He may hire people 
and place them on his own payroll, 
or he may pay for the services of 
lawyers, accountants or special un- 
employment “services.” 

We question the wisdom of a tax 
policy which pays vastly more in tax 
subsidies for policing a governmental 
social security system by privately 
hired police than the state itself would 
pay directly for a public police force. 
The states provided a tax subsidy of 
over $850 million dollars to employ- 
ers under experience rating in 1957." 
It would be far cheaper for the govern- 
ment to administer and police the un- 
employment insurance system itself. 

Employers have sometimes con- 
tended that they need to participate 
in policing the system because of al- 
leged abuse and fraud in the collec- 
tion of benefits. The only study of 
this question revealed that these alle- 
gations were grossly exaggerated.* 


In an issue of the Employment Se- 
curity Review, devoted to controlling 
fraud in unemployment insurance, E. J. 
Bofferding, at that time assistant chief 
of the unemployment insurance serv- 
ice of the Bureau of Employment Se- 
curity, wrote “Is the unemployment 
insurance system as administered in 
this country rife with ‘chiselers’? Of 
course not! Neither is it completely 
free of them.” 

Our experience in California would 
indicate that these allegations and 
agitations were inspired by employer 
sources, in order to scare claimants 
and to provide a favorable atmos- 


phere for the passage of further re- 
strictive amendments to the law. 


The solvency of funds raised under ex- 
perience rating has never been tested by 
a serious depression. 


The unemployment insurance sys- 
tem in this country was framed dur- 
ing a great depression from which we 
could not seem to recover and, at the 
time, it was widely felt that a 3 
per cent flat rate would hardly be 
sufficient to finance the contemplated 
benefit structure. As the Committee 
on Employer Experience Rating re- 
viewed the situation in 1940, “it was 
concluded (by the Committee on 
Economic Security) that with a three 
percent contribution rate, benefits 
equivalent to fifty percent of wage 
loss up to $30 a week could, after a 
two-week waiting period, be paid for 
ten weeks.”** But the actual eco- 
nomic developments thereafter could 
hardly have been anticipated. The 
war boom was followed by a postwar 
boom, which has had only minor inter- 
ruptions of relatively short duration. 


Reserves built up rapidly during 
the war years when unemployment de- 
clined to unprecedentedly low levels. 
By 1945 reserves for the United States 
as a whole reached about $6.5 billion 
and have remained quite stable ever 
since. By August 31, 1958, the re- 
serves were $7.3 billion, or enough to 
pay benefits for about two and one 
half years. For the entire period since 
the end of World War II, contri- 
butions have roughly approximated 
benefits paid. For the nation as a 
whole, therefore, experience rating 
has put us on, essentially, a modi- 





*See work cited at footnote 35, pp. 20 
and 64. 

“See Father Joseph M. Becker, The 
Problem of Abuse in Unemployment Benefits: 
A Study in Limits (Columbia University 
Press, 1953). For a succinct summary of 
Father Becker’s findings, see Spivey, work 
cited at footnote 4, pp. 52-53. “In this worst 
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of periods [from VJ Day through 1947],” 
Father Becker concluded, “abuse was not 
great enough to constitute a serious indict- 
ment of the whole system.” 

“E. J. Bofferding, “Is the System Re- 
plete with Chiselers?” Employment Security 
Review, June, 1952, p. 3. 

* Majority report cited at footnote 3, p. 5. 
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fied pay-as-you-go basis since 1945.*° 
There are fluctuations from year to 
year, but this is the net effect.*° 


This being so, it is obvious that 
we are financing only the unemploy- 
ment costs characteristic of a long 
period of prosperity. The only re- 
serves to meet any serious depres- 
sion were largely accumulated during 
the war years and have not been en- 
larged substantially since, certainly 
not in proportion to the increased 
liability as wages and benefits have 
increased. 


As Professor Spivey noted: “In 
the years since 1945 our economy has 
been characterized by as near full- 
employment conditions as it is likely 
to achieve short of all-out mobili- 
zation for war. Under such circum- 
stances no major strain could have 
been expected to fall on unemploy- 
ment insurance reserves. However, 
in this period of substantially full 
employment, fund accumulation has 
slowed down considerably. The net 
effect of postwar changes has been 
to increase the liability of state funds 
by increasing the amount of benefit 
payments and expanding coverage 
to include smaller employers. Total 
contributions in the postwar period 
have shown little ten’ency to climb 
above the levels reached during the 
war.” * 


This is the picture for the United 
States as a whole. However, the re- 
serves are not commingled for the 
United States as a whole but are 


in separate state funds. Some states 
have much larger reserves than others, 
and some states have definitely inade- 
quate reserves. 

In 1958, seven states were in seri- 


ous difficulties.® 
Per cent 
benefits Per cent re- 
of tax- serves of tax- 
able wages able wages 


Total, all states. . age 
Rhode Island . 3.7 
Delaware 2.4 
Pennsylvania 4.7 
West Virginia 3.9 
Michigan 6.3 
Alaska 5.4 
Oregon .. 3.6 

Spivey analyzed the adequacy of 
contributions to finance benefits for 
the ten-year period 1946-1955, and 
found that 12 states collected less 
over this entire period than they paid 
out in benefits. He concluded: “The 
existence of excess reserves and col- 
lection in states not needing them 
(19 states), and slim reserves and in- 
adequate collections in states needing 
greater resources (12 states), casts 
doubt on the adequacy of experi- 
ence rating to finance unemployment 
insurance properly over a limited pe- 
riod of business fluctuation.” ** (Ital- 
ics supplied.) The italicized words 
are quite significant. What if there 
were a long period of recession rather 
than a limited one? 

In order to bail out states which 
get into such difficulties, a system of 
federal loans was made available to 
the states beginning in 1954.% By 

(Continued on page 423) 





”See Spivey, work cited at footnote 4, 
Chart 1, p. 24, and work cited at footnote 
35, p. 64. 

"See Spivey, work cited at footnote 4, 
Chart 2, p. 26. 

" Spivey, work cited at footnote 4, pp. 25-26. 

"United States Department of Labor, 
Bureau of Employment Security, Labor 
Market and Employment Security, February, 
1959, p. 66. 

* Spivey, Work cited at footnote 4, pp. 28-30. 

““The Administrative Financing Act of 
1954 earmarked the proceeds of the Unem- 
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ployment Tax Act for the unemployment 
insurance program. It provides for the 
automatic appropriation to the Federal Un- 
employment Trust Fund of the annual ex- 
cess of Federal unemployment tax collections 
over Employment Security administrative 
expenditures. These excess collections will 
be used first to establish and maintain a 
$200 million fund in the Federal unemploy- 
ment account which will be available for 
noninterest bearing loans to state agencies 
with ‘depleted reserves. ‘The excess collec- 

(Continued on page 423) 
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Admission Policy 
of American Trade Unions 


Concerning Immigrant Workers 
By JULIUS REZLER 





In the past, studies dealing with the admission policies of American 
unions were mainly interested in the discriminatory aspects of these 
policies. It is only just, the author believes, that the other side of 
the coin be examined. He finds that immigrant workers carrying union 
cards in their native country and applying for membership in American 
unions are fully accepted by the great majority of unions without dis- 
crimination. The author is associate professor of labor relations, In- 
stitute of Social and Industrial Relations, Loyola University, Chicago. 





HE 1905 CONVENTION of the American Federation of Labor 

resolved that “in the interest of solidarity of the wage workers of 
the world, the Executive Council of the AF of L be instructed to 
correspond with the various affiliated National and International 
Unions of this country and of Europe as to the advisability of a recog- 
nition of membership cards, whereby a trades unionist from any coun- 
try would be exempt from payment of initiation fees in another coun- 
try ig 

Following a favorable response to this resolution, President 
Gompers recommended to the delegates of the 1906 convention that 
“the convention, while recognizing the full right of affiliated organiza- 
tions to make such regulations as to foreign card holders as it sees fit, 
yet urge that a policy of liberality and fraternity be pursued in this 
regard.” ? 

A study written by Professor Sumners in 1946°* indicated the 
negative answers given by American unions, 40 years later, to the 
above plea of the AFL on behalf of the immigrant workers seeking 
union membership in this country. He found that 34 unions, with a 
total membership of well over 2.5 million, have practiced some kind of 
discrimination against immigrant workers applying for admission to 


union membership.* 





* Report of Proceedings of the Twenty-fifth Annual Convention of the Amer- 
ican Federation of Labor, Washington, D. C., 1905, p. 181. 

? Report of Proceedings of the Twenty-sixth Annual Convention of the 
American Federation of Labor, Washington, D. C., 1907, p. 178. 

*C. W. Sumners, “Admission Policies of Labor Unions,” Quarterly Journal of 
Economics, November, 1946. 

*A discriminatory practice against immigrant workers which, according to 
Sumners’ study, most frequently had been used to exclude foreign applicants, 
(Continued on following page) 
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This paper is interested in the posi- 
tive aspects of union admission pol- 
icies concerning immigrant workers 
around the mid-century. Its purpose 
is to examine the privileges, if any, 
granted by American unions, in the 
spirit of the 1905 resolution of the 
AFL, to immigrant workers carrying 
union cards in their native country. 

In the spring of 1958, a survey was 
conducted through the use of an open- 
end questionnaire mailed to 186 na- 
tional and international trade unions 
listed in the 1957 directory of the 
trade unions in the United States.® 
Simultaneously, a copy of the consti- 
tution or bylaws of the respective 
union was requested in order to check 
the answers, whenever possible, 


against the constitutional provisions 
regulating admission policies.® 

Of the 186 unions 91, or 48.9 per 
cent, filled out and returned the ques- 
tionnaire. The answering unions rep- 
resented 14.19 million members, or 
76.7 per cent of the total union mem- 


bership in 1956, 

On the basis of their admission 
policy concerning immigrant workers 
with membership in their former 
country, the respondent unions may 
be divided into four distinct categories : 

(1) The first group includes unions 
that limit themselves to organizing 
federal, state and municipal employ- 
ees whose job requires American citi- 
zenship. This group ipso facto cannot 


admit to membership immigrant 
workers, who in the first five years 
of their stay in the United States are 
not eligible for citizenship. However, 
this type of exclusion may rightly be 
considered an unintentional type of 
discrimination against immigrant work- 
ers. 

(2) The second category comprises 
those unions which intentionally dis- 
criminate against immigrant workers 
seeking admission to union member- 
ship. The cause of this policy may lie 
in prejudices or simply in the desire 
to limit the supply of the craft by all 
possible means. 


(3) Those unions whose admission 
policy makes no differentiation between 
American applicants and immigrant 
ones make up the third group of 
American unions. 


(4) Finally, a number of unions are 
not only not discriminating against 
immigrant applicants, but in their ad- 
mission policy they even grant certain 
privileges to them not available to 
American applicants of similar status. 


Table I indicates the distribution, 
among the above-stated categories, of 
the 91 unions answering the question- 
naire of this survey. 

As is shown in Table I, the largest 
group of the respondent unions ad- 
mits immigrant workers on equal 
basis with American applicants. What 
appears to be quite surprising to this 





(Footnote 4 continued) 


was automatically eliminated * y the provi- 
sions of the McCarran-Walter Act of 1950. 
In 1946, as a condition of admission 22 
unions required one to have his “first paper” 
as intention of citizenship. At that time, an 
immigrant became eligible to the first paper 
only after having spent two years in this 
country. However, the McCarran Act 
provided that the first paper is no longer 
required as a condition of citizenship, and 
those who—for any reason—wished to ob- 
tain a first paper could do so immediately 
after arriving in this country. For this 
reason, the 22 unions which in 1946 required 
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the first paper as a condition of admission 
cannot exclude a foreign applicant any longer 
on this basis, and they no longer do. 


* Directory of National and International 
Labor Unions in the United States, 1957 
(Bulletin No. 1222, Bureau of Labor Statis- 
tics, November, 1957). 

* The survey could not be made solely on 
the basis of the constitutions since it was 
found that admission policies concerning 
immigrant applicants are frequently not 
determined by constitutional provisions; in 
some cases they are regulated by formal 
agreements with foreign unions or are 
based on unwritten practices. 
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TABLE | 
Composition of the Sample 


Number of Percentage 


Union Category Unions 
Unions organizing public 
employees 11 
Unions with discriminatory 
practices 6 
Nondiscriminatory unions 52 
Unions granting privileges to 


immigrant applicants 22 


Total 91 


Percentage 
of Sample 


Union Mem- 


of Sample bership 


692,700 4.9 


0.6 
58.4 


92.100 
8,282,300 
36.1 


24.2 5,126,380 


100.0 


100.0 


14,193,480 





researcher is that the second largest 
group of the sample—22 unions—is 
composed of those unions which give 
preferential treatment to immigrant 
applicants.” Unions which intention- 
ally discriminate against immigrant 
workers seeking admission represent 
the smallest group of the sample. 
The following discussion examines 
the admission policies of the 22 Amer- 
ican unions which grant certain privi- 
leges to immigrant workers carrying 
union cards in their former country. 


Characteristics 
of Preferential Unions 

In Table II (on the following page) 
the 22 unions granting preferential 
treatment to immigrant workers are 
grouped on the basis of their size. 


As is shown by the table, most of 
the unions in the group are either 
medium-sized labor organizations or 
large-sized ones. In contrast to the 
six discriminatory unions, which aver- 
age a membership of approximately 
15,000, the preferential unions claim 
an average membership of 233,000. 


clusion that the small unions are more 
inclined to discriminate against immi- 
grants than the large ones, 

The organizational type of the 
unions included in the preferential 
group also may be of some interest. 
It was found that of the 22 unions 16 
may be considered as craft-type or- 
ganizations; three (Mine Workers, 
Oil and Chemical Workers, and 
United Textile Workers) fall in the 
the so-called industrial 
the remaining three 

group (Machinists, 
Hotel and Restaurant 

be characterized as 


category of 
unions; and 
unions in the 
ILGWU, and 

Workers) may 
mixed-type organizations, having both 
craft and industrial locals. 

The fact that the overwhelming ma- 
jority of the unions rendering prefer- 
ential treatment to immigrant applicants 
belong to the category of craft-type 
unions explained by two 
factors: 

(1) In general, it has always been 
more difficult to join craft unions be- 
cause of the obstacles raised by them 
to candidates seeking admission. Con- 
sequently, they are more in the posi- 
privileges to certain 


may be 


tion to grant 





This fact may lend itself to the con- 


‘In addition, one union in the nondis- 
criminatory category (Industrial Union of 
Marine and Shipbuilding Workers) indi- 
cated its willingness to grant admission 
privileges to immigrant applicants, if the 
union was requested to do so by any union 
in the ICFTU. Two other unions in the 
same group stated either “that they have 
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not encountered any immigrant workers 
coming into their trade” (Stove Mounters) 
or that “the question of membership by an 
immigrant worker in a foreign union when 
he applies for admission to our union has 
never been brought to our attention before 
... (Grain Millers) 
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admitted candidates with a minimum 
of restriction, cannot grant much priv- 
ilege to applicants, including immi- 
grant workers. 


groups of applicants by waiving one 
or more requirements of admission 
prescribed for ordinary applicants. 
Industrial unions, which have usually 





TABLE Il 


Size of the Preferential Unions 
Percentage of Total 
Membership 


Union Membership * 


UNDER 10,000 
Writers Guild 
Cigar Makers 


1,500 
8,050 
Subtotal 9,550 
10,000—49,999 
Technical Engineers (AFL-CIO). . 
Stone and Allied Products Workers 
Doll and Toy Workers . 
Newspaper Guild ... 
Commercial Telegraphers . 
Hatters 


12,000 
13,260 
17,000 
29,000 
32,000 
40,000 
Subtotal 143,260 
50,000—99 999 


Upholsterers 
Molders 


Typographical Union 


Subtotal 
100,000—499 999 
United Textile Workers . 
Printing Pressmen 
Boilermakers ... 


Oil, Chemical and Atomic Workers . 


Hotel and Restaurant Workers 
ILGWU 
Painters 


Subtotal 
Over 500,000 
United Mine Workers ° .. 
IBEW ... 
Carpenters 
Machinists 


Subtotal 


55,570 
72,590 
99,180 


227 ,340 


100,000 
104,000 
150,750 
183,000 
441,000 
450,800 
217,000 


. 1,646,550 


625,000 
675,000 
850,000 
949,680 


3,099,680 


5,126,380 


60.5 


100.0 


* Directory of National and International Labor Unions in the United States, 1957 
(Bulletin No. 1222, Bureau of Labor Statistics, November, 1957). 

» Average of the estimates found in the texts of O. Phelps and of Sufrin- 
Sedwick. 
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(2) It has been tradition among 
European unions in certain trades to 
grant the privilege of admitting mem- 
bers of bona fide foreign unions oper- 
ating in the same craft without 
admission fee, This custom originated 
in the Middle Ages when traveling in 
foreign countries was part of a jour- 
neyman’s training. Craftsmen immi- 
grating from Europe and participating 
in the foundation of American craft 
unions preserved and practiced this 
craft tradition. This custom was also 
supported by the official policy of the 
American Federation of Labor as in- 
dicated by a resolution of its 1905 
convention, quoted at the beginning 
of this study. 


Types of Admission Privileges 

What, then, are the privileges 
granted by certain American unions 
to card-carrying immigrant workers 
who seek admission to labor organiza- 
tions on this side of the ocean? 


A survey of the answers given by 
the unions to this question reveals 


that automatic admission and the 
waiver of initiation fee are the privi- 
leges most frequently granted to im- 
migrant applicants. (See Table III.) 
Some of the unions also indicated that 
they are willing to waive residence 
requirements prescribed by their con- 
stitution ; and a couple of unions even 
assigned certain seniority rights to 
immigrant applicants with union 
membership in their former country. 


Since automatic admission and the 
waiver of initiation fee are most fre- 
quently granted, they warrant further 
examination. 


Automatic Admission 

As is shown by Table III, out of 
the 22 unions in the preferential group, 
13 grant the privilege of automatic 
admission to certain categories of im- 
migrant applicants. 
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TABLE Ill 


Admission Privileges 

Number of Grant- 
Type of Privileges ing Unions 
Automatic admission 13 
Waiver of initiation fee 15 
Waiver of residence requirements 
Granting seniority rights 
No details given 


Total 39 


Note: The total number of granting unions 
is larger than the group of the preferential 
unions because one union may grant more than 
one privilege. 





A typical constitutional clause grant- 
ing this privilege to immigrant work- 
ers may be quoted from the constitution 
of the Brotherhood of Painters, 
Decorators and Paperhangers of 
America. Section 93(a) declares that 
“Members of unions of our craft from 
foreign countries, who carry cards 
showing them to have been at least 
five years in continuous good stand- 
ing, who have properly cleared out 
from such foreign unions and report 
within ninety days after entry into 
this country, may be initiated in any 
local union of the Brotherhood on 
payment of ten per cent of the ini- 
tiation fee prevailing at that time in 
that local union, and dues for one 
year in advance which shall be cred- 
ited in the usual manner.” 

The constitution of the Interna- 
tional Brotherhood of Boilermakers, 
Iron Ship Builders, Blacksmiths, 
Forgers and Helpers is even more ex- 
plicit about the admission of immi- 
grant applicants. In accordance with 
Section 1 of Article VII, “Any appli- 
cant for membership who presents a 
paid-up card in some bona fide organ- 
ization of Boilermakers, Shipbuilders, 
Blacksmiths, Forgers and Helpers of 
another country shall be admitted to 
membership upon the payment of the 
initiation fee.” 

Automatic admission of foreign ap- 
plicants to membership is considered 
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TABLE IV 
Size of Initiation Fee Waived 
Fee (in dollars) 


Min. 10.00 
3.00 


Waiving Unions 


Carpenters 
Cigar Makers 
Hatters 
Hotel and 
Workers 
IBEW ...... 
ILGWU 
Machinists 
Molders 
Newspaper Guild 
Oil, Chemical and Atomic 
Workers 
Printing Pressmen ... 
Stone and Allied Prod- 
ucts Workers ... 
United Textile Workers 
United Mine Workers 
Writers Guild 


Restaurant 


5.00—25.00 
11.50 


5.00 
4.00 


50.00 
Unknown 


Source: Sourcebook of Union Government 
Structure and Procedures (National Industrial 
Conference Board, 1956). 





a privilege only in the case of those 
unions whose regular admission pol- 
icy places many obstacles in the way 


of an ordinary applicant. The magni- 
tude of the privilege granted by cer- 
tain unions to eligible foreign applicants 
for admission becomes apparent when 
one examines the provisions regulat- 
ing the general admission procedures 
contained in the constitutions of the 
unions mentioned previously. 


The constitution of the Painters 
establishes the following procedure 
for the admission of domestic appli- 

cants. According to Sections 88-90, 
“Each candidate proposed must be in- 
terviewed by a special committee of 
three who shall examine into the 
character, experience, competency, 
health and other qualifications of the 
candidate for membership. When the 
candidate has been reported upon by 
the committee, the President shall ask 
whether there are any known reasons 
why the candidate shall not be ad- 
mitted to membership. After mem- 
bers present are given the opportunity 
to state their objections the local union 
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shall proceed to ballot upon him. A 
majority vote in favor of the candi- 
date shall be necessary for his admis- 
sion to membership.” 

The admission policy of the Boiler- 
makers for regular candidates appears 
to be even more restrictive. Section 
2 of Article VI announces that “All 
applications for membership shall be 

recommended by a member in 
good standing and endorsed by two 
other members who know the candi- 
date. Such applications shall be read 
at a regular meeting of the Subordi- 
nate Lodge .... All applicants shall 
be balloted upon, and three black 
balls may reject any candidate. When 
three or more black balls are cast they 
shall be explained, after which it shall 
require a two-thirds majority vote of 
the members present at a regular 
meeting to declare the applicant eligi- 
ble to membership.” 

Only in view of these restrictions 
in the admission procedures concern- 
ing regular candidates can the privi- 
leges granted to immigrant applicants 
be fully appreciated. 


Waiver of Initiation Fee 


As is indicated by Table III, the 
privilege most frequently granted to 
immigrant applicants for union mem- 
bership is waiver of the initiation fee. 
Fifteen unions in the preferential 
group waive the initiation fee in the 
case of immigrant candidates carry- 
ing union cards in their former coun- 
try. This privilege may be measured 
by indicating the size of the initiation 
fee waived in favor of the immigrant 
applicant. (See Table IV.) 

In some cases the waiver of initia- 
tion fee, as expressed in terms of 
dollars and cents, appears to be negli- 
gible. However, one should not for- 
get that for an immigrant worker who 
is just starting his life in this country, 
every penny counts. Also, the psy- 
chological effect of a friendly fraternal 
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TABLE V 
Instruments of Admission Privileges 


Name of Union 
3oilermakers 

Carpenters 

Cigar Makers 

Commercial Telegraphers 

Doll and Toy Workers 

IBEW 

ILGWU 

Hatters 
Hotel and Restaurant Workers 
Machinists 

Molders 

Newspaper Guild 

Oil, Chemical and Atomic Workers 
Painters 

Printing Pressmen 

Stone and Allied Products Workers 
Technical Engineers (AFL-CIO) 
Typographical Union 

United Textile Workers 
United Mine Workers 
Upholsterers 

Writers Guild 


Total 


Constitution 


Not 
Defined 


Formal 


Agreement Custom 


X 
X 
xX 


~*~ 


~ d 


SPS 


| 


nN 





gesture in welcoming the newcomer 
should not be minimized. 


Institutional Basis 
of Admission Privileges 


This survey also examined the in- 
struments through which the admis- 
sion privileges were established and 
extended to immigrant workers apply- 


ing for union membership. It was 
found that on the basis of the way 
in which privileges were formalized, 
the 22 unions in the preferential group 
fell into four categories, as shown in 
Table V: 

(1) The majority of the unions in 
the preferential group extend the ad- 
mission privileges through provisions 
written in their constitutions. 

(2) The second group includes four 
unions that grant certain admission 
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privileges on a reciprocal basis, in 
accordance with formal agreements 
with one or more foreign unions of 
the same craft: 

(a) The International Molders and 
Foundry Workers Union has an agree- 
ment concerning the free admission of 
each others’ members with seven for- 
eign unions located in England, Scot- 
land, Sweden, Denmark, Norway, Fin- 
land and France. Former members of 
molders unions operating in these coun- 
tries will be admitted to the American 
union automatically and free of charge, 
assuming that they have transfer cards 
from their organizations. 

(b) The International Printing Press- 
men maintains a formal agreement 
with the National Society of Operative 
Printers and Assistants of Great Britain 
“for the purpose of providing means 

for the exchange of transfer 
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membership cards and to en- 
courage and develop the spirit of true 
brotherhood which should exist be- 
tween members of trade unions so 
closely allied.” 


(c) The American Newspaper Guild 
has acknowledged the existence of an 
agreement with the Australian Journal- 
ists Association and the National Un- 
ion of Journalists in Great Britain, 
concerning the acceptance of each 
others’ members. 


(d) The Writers Guild of America 
has an oral agreement with the British 
Screen and Television Writers Guild, 
which succeeds a written agreement 
concerning the preferential treatment 
of their members. 


(3) The three unions in the third 
group have not formalized the admis- 
sion privileges either in their constitu- 
tions or in a formal agreement. They 
extend these privileges to groups of 
eligible foreign workers on the basis 
of reciprocal custom and understanding. 


(4) Finally, three unions in the last 
group did not define the instrument 
through which they grant the admis- 
sion privileges in question. 


Eligibility 
to Admission Privileges 

The American unions granting cer- 
tain privileges to immigrant applicants 
do not extend them indiscriminately to 
all immigrant workers carrying union 
cards in their former country. These 
privileges are usually limited to cer- 
tain categories of immigrant workers, 
and the conditions of eligibility are 
defined by the instruments through 
which the privileges are granted. The 
scope of eligibility varies from for- 
mer members of a certain craft union 
in a particular country to former 
members of any bona fide foreign 
union in the free world. 


On the basis of the scope of eligi- 
bility, the 22 unions in the preferential 
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group may be divided into three cate- 
gories : 


(1) The first one includes unions 
granting admission privileges only to 
former members of a foreign union 
organizing the same craft as the grant- 
ing American union. Seventeen of 
the 22 unions belong in this category. 
Within this group, variations occur 
as to geographical limitations. Eleven 
unions accept former members of the 
craft regardless of the country of ori- 
gin. The other six unions grant the 
admission privileges to applicants com- 
ing only from certain countries. 


(2) The second category is made 
up of unions which extend admission 
privileges to former members of for- 
eign unions organizing workers in 
related crafts, and affiliated with an 
international trade association to which 
the American union also belongs. 
Four unions, namely, the Machinists, 
the Mine Workers, the ILGWU and 
the United Textile Workers, make 
up this group. As stated by Section 
6 of Article 9 in the ILGWU’s con- 
stitution, “Members of a union in a 
foreign country, affiliated with the In- 
ternational Clothing Workers’ Fed- 
eration, on producing a transfer card 
from their union shall be ad- 
mitted to membership in any L. U. 
of the ILGWU on the same terms 
as any members of the ILGWU trans- 
fering from one L. U. to another.” 


The International Association of 
Machinists is affiliated with the Inter- 
national Metalworkers Federation and 
the International Transport Workers 
Federation. By virtue of its affilia- 
tion with these trade secretariats, the 
Machinists “almost automatically ac- 
cept membership from anyone of the 
affiliated trade unions within these 
Secretariats without initiation fee.” 


(3) One union—the Oil, Chemical 
and Atomic Workers—is in the last 
category established with regard to 
the scope of eligibility. According to 
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TABLE VI 


Unions with Emergency Admission 
Programs in the Sample 
Unions Membership 

Actors’ Equity 10,000 

United Automobile 

Workers 
Communications Workers 
Electrical Workers 

(AFL-CIO) 

Hatters 

Hotel and Restaurant 

Workers 

ILGWU 

Machinists 

Painters 

Upholsterers 


1,320,500 
259,000 


397,400 
40,000 


441,000 
450,800 
949,680 
217,000 

55,560 


4,140,940 


Total 





Section 4 of the union constitution, 
“A paid-up membership in any bona- 
fide labor organization recognized by 
the Union will be accepted in lieu of 
initiation fee.” An explanatory note 
written by the union further states 
that “under this provision if an immi- 
grant worker had a card in one of 
the ICFTU-affiliated unions, it would 
be valid in lieu of initiation fee.” 
This provision clearly demonstrates 
that of the 22 unions under examina- 
tion, the Oil, Chemical and Atomic 
Workers extends its admission privi- 
leges to the largest circle of immigrant 
workers. 


Emergency Admission Programs 

The previous discussion dealt with 
the admission privileges of American 
unions granted to card-carrying immi- 
grant workers. These policies have 
been developed and practiced in the 
course of several decades. They cover 
those applicants who came to this coun- 
try under the provisions of the regu- 
lar immigration laws. 


However, in the past two decades, 
refugees driven by political upheavals 
in Europe arrived in the United States. 
Their plight warranted special con- 
sideration from all political and social 
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organizations of this country. The 
best-known examples of recent mass 
exiles were the Jewish migration dur- 
ing the Nazi persecution of the 1930's 
and the flight of the freedom fighters 
after the defeat of the Hungarian rev- 
olution. 


This study also inquired if the Ameri- 
can unions developed any special ad- 
mission policies for those immigrant 
applicants who left their country un- 
der duress. 


Of the 91 unions in the sample, ten 
unions replied positively to the above 
question. These unions represent 4.14 
million members. (See Table VI.) 
Of the unions which established emer- 
gency admission procedures for refu- 
gees, six belong to the preferential 
group of 22 unions which also grant 
privileges for the regular immigrant 
workers. The other four unions reg- 
ularly do not offer admission privi- 
leges for immigrants, and their special 
admission procedures are limited to 
emergency programs. 


Most of the emergency admission 
procedures of these ten unions were 
intended to apply to the Hungarian 
refugees who escaped after the 1956 
revolution. The preponderance of the 
so-called Hungarian programs may 
be explained by two facts: 


First, of the various political up- 
heavals which prompted emergency 
programs for refugee workers, the 
Hungarian revolution is still very fresh 
in the memory. Second, an emergency 
admission policy concerning the Hun- 
garian refugees was initiated and 
promoted by a resolution of the exec- 
utive committee of the AFL-CIO. In 
December, 1956, the committee ap- 
proved a program for the rapid em- 
ployment and acceptance into union 
membership of refugee Hungarian 
workers admitted into this country, 
and authorized President Meany “to 
send a letter to the presidents of all 
affliated national and international 
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unions calling on them to instruct 
their local unions to take into mem- 
bership without payment of initiation 
fees any Hungarian Worker holding 
a union card in his native country.” 
As George Meany stated: “. the 
free trade union movement is deter- 
mined to welcome these workers and 
to waive the usual rules and regu- 
lations to permit those who wish to 
do so to become members of our 
family.” ® 

Most of the unions which estab- 
lished an emergency procedure for the 
admission of Hungarian refugee work- 
ers, were influenced by the above plea 
of the federation and President Meany. 


The following resolution adopted 
by the executive board of the Com- 
munications Workers is typical of the 
reaction of the American unions which 
heeded the appeal of the federation: 
“Be it moved that the Executive Board 
authorize the waiving of the Inter- 
national portion of the initiation fee 
for Hungarian refugees brought to 


our countries by the Canadian and 
United States Governments who be- 
come employed in the communica- 
tions industry and seek membership 


in CWA. Further, that the Executive 
Board authorize and urge CWA locals 
to waive the Local’s portion of the 
initiation fee in a like manner.” ® 


Similar resolutions were adopted by 
the executive organs of the Machin- 
ists and the Automobile Workers. 


Other unions followed their long- 
established policy to assist immigrant 
workers in emergencies. As stated 
by the general executive board of the 
ILGWU in its meeting in January, 
1957, “Throughout the years, fights 
against dictatorships of all hues and 
efforts to bolster freedom everywhere 
have always found a warm response 





In the final analysis, management 
and labor should and must shape 
their own destinies. They must ac- 
cept the responsibility of their own 
actions for themselves and society 
as a whole. They must be mature 
enough and wise enough to solve 
their problems without government 
intervention. This is the very essence 
of all self-government. Conciliation, 
mediation and arbitration are great 
tools to this end.—Joseph Alton 
Jenkins, member of the National 
Labor Relations Board. 





in the hearts of workers. 
In keeping with this tradition, the 
ILGWU watched with sympathy 
and horror—the brave uprising of the 
Hungarian people against the Com- 
munist regime in October 1956 and its 
brutal crushing by Russian tanks. 
“To help to alleviate the suffering 
of victims who managed to escape 
to this country, the GEB called upon 
ILGWU members to support Hun- 
garian relief drives and to welcome 
into our membership ranks, without 
initiation fee, Hungarian refugees from 
Communist oppression who have brought 
with them to our shores a desire for 
freedom and cards of membership in 
the unions of their homeland.” *° 


garment 


Some unions, however, expressed 
their misgivings about the attitude of 
refugee workers for whom emergency 
admission programs were established. 
As stated by the Upholsterers, “Spe- 
cial arrangements were made in most 
cases for refugees, and allowances 
were made for fitting them in with- 
out skills on special permits, but quite 
frankly, the results were not very at- 
tractive. Most of the displaced persons 
were vigorously anti-union in 
philosophy and outlook in most cases. 
Apparently the experience with the 





* News release from the AFL-CIO, De- 
cember 19, 1956. 

*Circular of President J. A. Beirne to 
the local presidents of the Communications 
Workers of America, February 4, 1957. 
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* Report of the general executive board 
to the Thirtieth Convention, ILGWU, May 
11, 1959, pp. 113-114. 
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younger and already pro-union indoc- 
trinated Hungarians has been some- 
what better.” ™ 

The Technical Engineers Associ- 
ation had this to say about its experi- 
ence with refugees: “Our experience 
has been that Hungarians and other 
newcomers will not join unions un- 
less forced to by union-shop agree- 
ments.” *? 

This attitude of some refugees to- 
ward American unions may be ex- 
plained by the image they formed 
the basis of 
Com- 


about trade unions on 
their experience back home. 
munist trade unions serve the inter- 
est of the state—the largest employer 
in a Communist country—and not of 
the employees. It is expected that 
after the refugees get acquainted with 
the free type of trade unions, this 
negative attitude will slowly change. 

A comparison of the emergency 
admission programs for refugees with 
the admission policies for regular im- 
migrants reveals differences in three 
basic aspects: 

(1) The first difference appears in 
time dimension. The preferential ad- 
mission procedures for “regular” im- 
migrants have been formalized and 
practiced for a considerable period of 
time. Consequently, they must now 
be considered a permanent feature of 
the admission policies of the unions 
in question. On the other hand, the 
emergency admission programs oper- 
ate on a temporary basis. Each en- 
deavors to solve a particular hardship 
situation. 

2) Workers coming here under the 


regular immigration laws left their 
country of their own will. Refugees, 
however, are compelled to leave their 


native country by major political 


events. 


(3) Regular admission privileges 
are granted on a reciprocal basis to 
former members of foreign unions 
with which the respective American 
unions maintain fraternal relations. 
In contrast, neither the former Nazi 
labor organizations nor the so-called 
unions behind the Iron Curtain have 
been recognized, let alone communi- 
cated with, by American unions adopt- 
ing emergency admission programs. 


Conclusion 

The study of the admission poli- 
cies of American unions concerning 
immigrant workers may lead to the 
following conclusions: 

(1) Immigrant workers applying 
for membership are fully accepted 
by the great majority of American 
unions without discrimination; there- 
fore, they have an additional oppor- 
tunity to integrate themselves in the 
American life. 

(2) A considerable number of Ameri- 
can unions—mostly of the craft type 

-grant certain admission privileges 
to immigrant applicants, especially if 
they were former members of a labor 
organization of the same craft in their 
native country. 

(3) Some American unions estab- 
lished admission programs 
for immigrant workers who left their 
native country because of political or 


emergency 


religious persecution. 

(4) The granting of certain admis- 
sion privileges to immigrant appli- 
cants by some American unions may 
be attributed to the following factors: 


(a) the recommendation and encour- 
agement of liberal admission policies 
concerning immigrant applicants by 
the federations, as evidenced by the 
resolutions of the AFL conventions 





4% Communication from Mr. A. G. Mc- 
Dowell, director of international labor rela- 
tions, Upholsterers’ International Union, 
January 24, 1958. 
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* Communication from Mr. C. G. Welles 
public relations director, Technical Engi- 
neers Association, April 14, 1958. 
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and of the executive committee of the 
AFL-CIO. 


(b) the tradition and custom reign- 
ing among unions of the same craft 
in various countries to accept and 
protect each others’ members. 


(c) the close cooperation between 
some American unions and foreign 
unions in the framework of inter- 
national trade federations. 


(d) the conclusion of formal agree- 
ments between American unions and 
their foreign counterparts concerning 
the transfer of their members on a 
preferential basis. 


(e) the use of the common lan- 
guage as the tool of the craft, in the 
case of the writers’ and journalists’ 
unions in the various English-speak- 
ing countries. 

Previous studies dealing with the 
admission policies of American unions 
were mainly interested in the dis- 
criminatory aspects of these policies. 
It is only just that the other side of 
the coin also be examined. The privi- 
leges granted by American unions to 
immigrant workers, who need assist- 
ance and understanding to start their 
new life, deserve recognition and due 
acknowledgment. [The End] 
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“the use of the earlier unfair labor 
practice is not merely ‘evidentiary,’ 
since it does not simply lay bare a 
putative current unfair labor practice. 
Rather, it serves to cloak with illegal- 
ity that which was otherwise lawful.” 


In holding that the court of appeals 
erred in affirming the Board’s com- 
plaint, the Court noted that the com- 
plaint was defective in that it was in 
fact “based upon” the unlawful execu- 
tion of the agreement which occurred 
more than six months before the charge 
was filed. Since the enforcement of 
the agreement constituted a continu- 
ing violation solely by reason of cir- 
cumstances existing only at the date 
of execution, it could not of itself 
form the basis for an unfair labor 
practice complaint.—Local Lodge No. 
1424 et al. v. NLRB, 40 Lazsor Cases 
{| 66,440. 


Horseplay 


It might be expected that the NLRB 
would give short shrift to the unfair 
labor practice charge filed by two em- 
ployees who were supposedly fired for 
loafing, spending work time in un- 
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authorized areas and engaging in such 
productive activities as putting a clerk 
in a cart and wheeling him around 
the plant, and squirting water at each 
other. 


However, the Board agreed with a 
trial examiner’s finding that the two 
fun-loving workers were actually dis- 
criminatorily discharged—-one for plan- 
ning to participate in a work stoppage, 
and the other for being a union “ring- 
leader” and soliciting actively on its 
behalf. 


The examiner did not feel that the 
actions of the two deviated appre- 
ciably from the general standard of em- 
ployee conduct since for some months 
—with a supervisor’s knowledge- 
men were thrown into the showers on 
their birthdays; drag racing was con- 
ducted in the parking lot; nuts were 
kept, weighed and sold at the plant; 
football pools were conducted and 
punch cards passed around; and raf- 
fles of such articles as watches and 
shotguns were held frequently, with 
drawings taking place during work 
time.—Franklin Ilosiery Mills, 126 
NLRB, No. 151. 
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Picketing 
in Breach of a No-Strike Clause 


By EMANUEL DANNETT 





Should the immunities granted to labor unions under the Norris-LaGuardia 
Act apply to no-strike provisions of collective bargaining agreements? 
It is anomalous that federal statutes should encourage the making of col- 
lective bargaining agreements with no-strike provisions and yet fail to 
provide injunctive protection against the breach of such provisions. The 
author recommends that Congressional action be taken to rectify the matter. 





HE NORRIS-LA GUARDIA ACT, 29 USC Sections 101-115, 

passed by Congress in 1932, prohibits the issuance of injunctions 
in cases involving or growing out of labor disputes, unless the party 
seeking the injunction meets certain requirements—requirements that 
cannot be complied with except in extraordinary cases. 


This statute was enacted at a time when employers were under 


no duty to bargain collectively with unions. It was designed to pre- 
vent the issuance of injunctions which upset the “natural interplay of 
the competing economic forces of labor and capital.”* “Labor injunc- 
tions were long used as cudgels—so broad in scope, so indiscriminate 
in application as once to be dubbed ‘a “scarecrow” device for curbing 


9 


the economic pressure of the strike.’ 

Twenty-seven years have passed since the enactment of the 
Norris-LaGuardia Act. During that period, many vital changes in 
union-management relations have occurred, including the enactment 
of statutes which were designed to equalize the bargaining power of 
both parties and which placed various governmental sanctions in favor 
of collective bargaining agreements freely negotiated, and the con- 
comitant growth of unions’ economic bargaining power. 


The effect of those changes is reflected in recent federal court 
decisions which have held that the Norris-LaGuardia Act did not 
prevent the granting of injunctive relief under certain well-defined, 
but limited, circumstances. Thus, on April 24, 1959, the United States 
District Court for the Western District of Washington, in American 
Smelting Company, v. Tacoma Smeltermen’s Union, 37 Lapor Cases 
7 65,714 (DC Wash., 1959), held that it had power to grant specific 





* Brotherhood of Railroad Trainmen v. Chicago River & Indiana Railroad, 32 


Lasor Cases ¥ 70,566, 353 U. S. 30, 40 (1957). i 
* United Steelworkers of America v. U. S., 38 Laspor Cases { 65,904, 361 U. S. 


39 (1959) (dissenting opinion). 
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performance of an arbitration provision 
of a collective bargaining agreement, 
and to issue a temporary injunction 
enjoining a strike which violated a 
no-strike no-lockout provision of the 
agreement. The court, in reaching the 
conclusion that the Norris-LaGuardia 
Act did not bar the issuance of the 
injunctive relief sought, relied heavily 
upon the landmark decision of the 
United States Supreme Court in 
Textile Workers Union of America v. 
Lincoln Mills of Alabama, 32 Laxsor 
Cases {| 70,733, 353 U. S. 448 (1957). 


The Lincoln Mills case, decided ap- 
proximately two years prior to the 
American Smelting case, had held that 
a federal district court had power to 
grant specific performance of the arbi- 
tration provisions of a collective bar- 
gaining agreement. The source of 
this power, the Court found, resides 
in Section 301 of the Labor Manage- 
ment Relations Act of 1947, 29 USC 
Section 185, which provides that a suit 
may be brought in any United States 
district court for violation of a con- 
tract between an employer and a labor 
organization representing employees 
in an indusiry affecting commerce. 


According to Mr. Justice Douglas, 
the Norris-LaGuardia Act did not 
prevent the granting of such relief, 
since “The congressional policy in 
favor of the enforcement of agree- 
ments to arbitrate grievance disputes 


being clear, there is no reason to 
submit them to the requirements of 
§7 of the Norris-LaGuardia Act.” 
(353 U. S., at pages 458-459.) 


Do these decisions mean that the 
federal courts are now free of the re- 
straints of the Norris-LaGuardia Act 
where employers seek to enjoin the 
breach of no-strike provisions of col- 
lective bargaining agreements? On 
policy grounds, are there any reasons 
why the immunities granted to labor 
unions under the Norris-LaGuardia 
Act should apply to no-strike pro- 
visions of collective bargaining agree- 
ments? This article will be devoted 
to an examination of those questions. 


Policy Considerations 


The no-strike clause is one of the 
most important provisions of a col- 
lective bargaining agreement. Its pur- 
pose is to “promote industrial peace.” ® 
From the employer's viewpoint, it is 
the sine qua non of the contract, since 
the employer, by entering into the 
agreement, is restricting his common 
law freedom to manage his business 
as he sees fit.* “Plainly the agree- 
ment to arbitrate grievance disputes 
is the quid pro quo for an agreement 
not to strike.” *® Thus, if the Norris- 
LaGuardia Act had never been en- 
acted, basic equitable principles would 
require the union and the employer 
to live up to their undertakings, espe- 
cially in view of the incalculable dam- 
age which frequently is caused by 
strikes and lockouts. 


Federal policy has encouraged the 
making of collective bargaining agree- 
ments to assure industrial peace. Thus, 
Section 301 of the Labor Management 
Relations Act of 1947 was enacted 
for the very reason that “Congress 
was also interested in promoting col- 





* Textile Workers Union of America v. 
Lincoln Mills of Alabama, 32 Lasor CASES 
{ 70,733, 353 U. S. 448, 454 (1957). 
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* 353 U. S., at p. 454. 
*353 U. S., at p. 455. 
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‘ 

lective bargaining\that ended with 
agreements not to strike.”* A recip- 
rocal policy requires enforcement of 
those agreements by injunctive relief 
where the peace has been broken as 
a result of a breach of contract. In 
view of the continuing relationship 
between management and labor, an 
action for damages, in most cases, is 
a dubious remedy for breach of a no- 
strike clause. 

Injunctive relief is especially neces- 
sary when wildcat strikes occur. Such 
strikes, deplored by management and 
thoughtful union leaders alike, fre- 
quently result from the refusal of a 
small group of employees to obey the 
employer’s instructions. Arbitrators, 
decrying the resort to self-help under 
these circumstances, have repeatedly 
held that the proper procedure is for 
the employees to comply with the 
employer's instructions and_ then, 
through the grievance machinery, to 
take appropriate test the 
correctness of the instructions given. 


steps to 


The late Professor Harry Shulman, 
one of our outstanding arbitrators, 
stated in Ford Motor Company, 3 L. A. 
779, 780-781 (1944): “Some men ap- 
parently think that, when a violation 
of contract seems clear, the employee 
may refuse to obey and thus resort 
to self-help rather than the grievance 
procedure. That is an erroneous point 
of view. In the first place, what ap- 
pears to one party to be a clear vio- 
lation may not seem so at all to the 
other party. Neither party can be the 
final judge as to whether the contract 
has been violated. The determination 
of that issue rests in collective negoti- 
ation through the grievance procedure. 
But, in the second place, and more 
important, the grievance procedure is 
prescribed in the contract precisely 
because the parties anticipated that 
there would be claims of violations 
which would require adjustment. That 


procedure is prescribed for all griev- 
ances, not merely for doubtful ones. 
Nothing in the contract even suggests 
the idea that only doubtful violations 
need be processed through the griev- 
ance procedure and that clear viola- 
tions can be resisted through individual 
self-help. The only difference between 
a ‘clear’ violation and a ‘doubtful’ one 
is that the former makes a clear griev- 
ance and the latter a doubtful one. 
But both must be handled in the regu- 
lar prescribed manner.” 

Where employees have refused to 
follow the grievance machinery and 
have resorted to self-help, injunctive 
relief is the only appropriate remedy 
to put an end to the wildcat strike 
while the issue is being arbitrated or 
adjudicated in the courts. 

Preservation of the power to strike 
where the parties are unable to reach 
an agreement is vital to the entire 
collective bargaining But 
once a collective bargaining agree- 
ment containing a no-strike provision 
has been entered into, there is no 
longer any reason to permit the par- 
ties to use the economic force which, 
by contract, they have voluntarily 
renounced. ; 

The New York Court of Appeals, 
in Kuppert v. Teamsters, 34 Lapor 
Cases {] 71,243, 3 N. Y. 2d 576 (1958), 
confirmed an award by an arbitrator 
enjoining a union from continuing 
slowdowns in breach of a provision 
against strikes and slowdowns. It 
held that Section 876-a of the Civil 
Practice Act did not bar the granting 
of injunctive relief because “arbitra- 
tion is voluntary and there is no reason 
why unions and employers should 
deny such [injunctive] powers to the 
special tribunals they themselves 
create.” (Italics supplied.) 


process. 


sy parity of reasoning, the mak- 
ing of an agreement containing a no- 
strike clause being the voluntary act 





* 353 U. S., at p. 453. 
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of the parties, there is no reason why 
their agreement should not be en- 
forced through the exercise of the tra- 
ditional powers of courts of equity. 


Where the parties have been unable 
to reach an agreement, labor organi- 
zations today would be at the com- 
plete mercy of employers if their right 
to strike were circumscribed. This is 
not so, however, where they have 
reached an agreement which incor- 
porates a no-strike provision therein. 
The union has a reasonable alterna- 
tive to self-help—namely, the sub- 
mission of the dispute to arbitration 
or to the courts for adjudication, 


The United States Supreme Court, 
in Brotherhood of Railroad Trainmen v. 
Chicago River & Indiana Railroad, 32 
Lasor Cases { 70,566, 353 U. S. 30 
(1957), enjoined the Brotherhood of 
Railroad Trainmen from striking 
while a dispute which had been sub- 
mitted to the compulsory arbitration 
machinery of the National Railroad 


Adjustment Board was pending be- 
fore that board. The Court held that 
there must be an accommodation of 


the Norris-LaGuardia Act to the 
Railway Labor Act, 45 USC Sections 
151-188, and that injunctions restrain- 
ing strikes arising out of controver- 
sies submitted to the adjustment 
board for decision “are not the same 
as those in which the injunction strips 
labor of its primary weapon without 
substituting any reasonable alterna- 
tive.” 

In the case of railroads and other 
carriers covered by the Railway Labor 
Act, the duty not to strike where 
questions of interpretation have been 
submitted to arbitration before the 
National Railroad Adjustment Board 
arises out of the provisions of that 
act (45 USC Sections 152-153). On 
the other hand, in the case of a collec- 
tive bargaining agreement with an 
industrial concern, if there is a no- 
strike provision it results from the 
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voluntary act of entering into an 
agreement containing such a provi- 
sion. There is thus an even stronger 
reason why, on policy grounds, in- 
junctions to bar breach of no-strike 
provisions in industrial disputes 
should issue, since such provisions in 
industrial contracts exist not by the 
operation of law, but by the voluntary 
acts of the parties. 


In the light of the above policy con- 
siderations, we proceed to deal with 
the law as it exists today with respect 
to the granting of injunctive relief in 
the case of breach of a _ no-strike 
clause. 


In Federal Courts 


The federal courts hold that the 
Norris-LaGuardia Act deprives them 
of jurisdiction to enjoin the breach of 
a no-strike clause. This question was 
re-examined by the Second Circuit in 
A. H. Bull Steamship Company v. Sea- 
farers’ International Union, 33 Laspor 
Cases { 71,095, 250 F. 2d 326 (1957), 
cert. den., 355 U. S. 932 (1958), in the 
light of the provisions of Section 301 
of the Labor Management Relations 
Act of 1947. The court, after review- 
ing the legislative history of Section 
301, concluded that the Norris-La- 
Guardia Act barred the court from 
granting injunctive relief, stating: 
“The mandate of §4 of the Norris- 
LaGuardia Act has been an expres- 
sion of national policy for many years. 
If this policy is to be changed it 
should be changed by Congress, and 
not by judicial legislation or inven- 
tiveness. It is our conclusion that 
Congress did not repeal §4 of the 
Norris-LaGuardia Act by the enact- 
ment of § 301 of the Taft-Hartley Act. 
Under these circumstances the injunc- 
tion order must be set aside.” 


As previously noted, the federal dis- 
trict court, in American Smelting Com- 
pany v. Tacoma Smeltermen’s Union, 
held that an injunction will issue in 
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order to maintain the status quo, 
where the collective bargaining agree- 
ment contains an arbitration provision 
and the matter in dispute has been 
submitted to arbitration. 


Undoubtedly, the result reached in 
the American Smelting Company case 
will be attacked upon the ground that 
it is inconsistent with the reasoning 
and holding in the Bull case. As I 
have indicated in this article, there 
are extremely strong policy reasons 
to support the conclusion reached in 
the American Smelting Company case. 
Whether they are sufficient to over- 
come the legislative history of the 
Labor Management Relations Act of 
1947, cited by the court in the Bull 


case, must await a test case before 


the United States Supreme Court. 


In New York Courts 

The New York courts have been 
at odds as to whether, under Section 
876-a of the Civil Practice Act, absent 
an arbitration award, an injunction 
should be granted to enjoin the 
breach of a no-strike clause.” How- 
ever, as previously noted, the New 
York Court of Appeals has recently 
held, in Ruppert, that Section 876-a of 
the Civil Practice Act did not prevent 
the court from enforcing an arbitra- 
tion award which enjoined the breach 
of a no-strike clause. The question as 
to whether, in a case involving inter- 
state commerce, the decision in Rup- 
pert can be circumvented by removal 
to the federal court is beyond the 
scope of this article. 
a lower New York 
court recently held, in Long Island 
Daily Press v. Mahoney, 38 Lasor 
Cases § 65,977 (N. Y. Sup. Ct., Special 
Term, Queens Cty., December 1, 
1959), that a preliminary injunction 


Furthermore, 


will issue to restrain a union’s threats 
of a work stoppage in breach of a 
no-strike provision, where the issue 
in dispute was subject to arbitration 
under the terms of the collective bar- 
gaining agreement. 

The court concluded that under its 
general equity powers it had the right 
to grant the injunction notwithstand- 
ing the provisions of Section 876-a of 
the Civil Practice Act. In so holding, 
it rejected the claim that the issue was 
one exclusively for determination by 
the National Labor Relations Board. 


The Remedy 


It is anomalous that federal statutes 
should encourage the making of coi- 
lective bargaining agreements with 
no-strike provisions and, yet, not fur- 
nish injunctive relief to prevent 
breach of such a provision. It is 
equally anomalous that state courts 
will enforce an arbitrator’s award en- 
joining breach of a no-strike clause, 
but it is not certain that they will do 
so where there is no arbitration award 
granting such an injunction. 


These as well as other anomalies 
have no reason for existence, espe- 
cially in the light of the strong policy 
considerations for the granting of 
injunctive relief where  no-strike 
clauses have been breached, 


It is submitted that the traditional 
power of our courts of equity to grant 
appropriate relief in cases of this kind 
should be revested in them. Courts 
will then fashion the relief to fit the 
requirements of the situations before 
them. If there is no justification for 
the breach, an injunction should is- 
sue as a matter of course. If, on the 
other hand, the employer’s wrongful 
conduct brought about the breach by 
the commission of an unfair labor 





"Compare Anchor Motor Freight New 
York Corporation v. Local 445, Teamsters 
Union, 34 Lasor Cases § 71,361, 5 App. Div. 
2d 869 (1958) (injunction granted), with 


Picketing 


A. H. Bull Steamship Company v. Hall, 33 
Lagpor Cases § 70,937, 11 Misc. 2d 5 (S. Ct., 
Kings Cty., 1957) (injunction denied). 
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itively set to rest by an amendment 
to Section 876-a, which would plainly 
provide that the provisions of that 
section do not apply in case of breach 
of a no-strike provision. 


The Committee on Labor and Social 
Security Legislation of The Associa- 
tion of the Bar of the City of New 
York made recommendations similar 
to those contained herein for the adop- 
tion of remedial legislation.’ Relief 
in this area has been long overdue. 
It is most regrettable that Congress, 
in enacting the Labor-Management 
Reporting and Disclosure Act of 1959, 
overlooked this very important ques- 


tion. [The End] 


practice,* then the court, after con- 
sideration of all factors, may well 
conclude that it should not exercise 
its equitable powers. 


In view of the decision in the Bull 
case, it is plain that, to accomplish the 
results recommended in this article, 
Congressional action is necessary. In 
state courts, where there is no ante- 
cedent adverse legislative history, 
such as exists in connection with the 
Labor Management Relations Act of 
1947, it is possible that the results 
recommended in this article may be 
reached through the judicial process. 
In any case, even in New York it 
would be well if the matter were defin- 





TURNOVER PROBLEM 


No blueprint exists for a company to follow in reducing its labor 
turnover rate, a labor authority reports. Dr. Frederick J. Gaudet has 
published a research study entitled Labor Turnover: Calculation and 
Cost, in which he discusses some devices that have reduced turnover 
in the labor force of several companies. He warns, however, that 
techniques that have been reported successful in one company will 
often not work in another situation. 


Among the devices that have been known to work in reducing 
labor turnover are selection devices such as the weighted application 
form and psychological testing. Also valuable have been on-the-job 
methods such as better training techniques and more effective com- 
munication. 

The most difficult part of attacking the labor turnover problem 
is finding out why the employee leaves. Dr. Gaudet suggests two 
methods for determining this. The “exit interview,” held when the 
employee gives notice of his intention to leave, often can persuade 
him to stay. If it doesn’t, it can provide some helpful information 
as to why he isn’t satisfied with his job. More effective is the “post- 
terminal questionnaire,” in which workers who have been separated 
are asked to state again their reasons for leaving. Often the ex- 
employee will answer questions more freely on this type of ques- 
tionnaire than he did at the exit interview. 








*The Committee on Labor and Social 


®In Mastro Plastics Corporation v. NLRB, 


29 Lapor Cases { 69,779, 350 U. S. 270 
(1956), a strike resulting from an employ- 
er’s unfair labor practice’ was held not to 
be in breach of a no-strike provision. Ac- 
cordingly, the employer’s discharge of the 
striker constituted an unfair labor practice. 
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Security Legislation, of which the writer 
is chairman, made these recommendations 


in the spring of this year. An excellent 
subcommittee report was written by Ed- 
ward Silver, to whom the writer is greatly 
indebted. 
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The Legal Protection 
of Voluntary Union Membership 


By GEORGE ROSE 





The continued agitation about right-to-work laws inspired this article 
dealing with the legal protection of voluntary union membership. The 
author, an Indianapolis attorney, discusses the protection afforded by 
the declaration of public policy in the Norris-LaGuardia Anti-Injunc- 
tion Act and in its state replicas, and tells how this protection was 
sought in Smith v. General Motors before the Indiana Appellate Court. 





AWS PROTECTING THE RIGHT of voluntary union member- 

ship, commonly called “right to work” laws, which have been a 
burning issue in some states! and the subject of much distortion, have 
come into active consideration only since 1947,? when the Labor 
Management Relations Act provided in Section 14(b) that nothing 
in the act should make union security contracts legal in states which 
have forbidden them. Prior to that date such laws had an effect only 
on intrastate commerce, but after that enactment, upon Congress’ 
withdrawal from that field, the state legislation could ban the union 
security contract in industry which was of interstate character. How- 
ever, it is obvious to those who are familiar with our labor legislative 
history that an earlier attempt was made by Congress, and by many 
of the states, to prevent the coercion of employees—forcing them to 
agree not to join a union, or requiring them to join a union, where a 
union had been selected by a majority of the employees in a plant— 
and to assure them the right of voluntary membership. 

The great complaint raised by laboring groups during the 1920's 
was against the government and, in particular, the courts, because of 
the use of the injunction by employers to prevent both labor organ- 
izing and membership in unions. Many employers had developed the 
device of requiring their employees and prospective employees to sign 
individual contracts in which they agreed not to join a union as long 
as they were employed by such employer.* While this was the primary 
character of the so-called “yellow dog” contract—so named because, 





* California, Idaho, Kansas, Ohio and Washington. 

*See, among others, Bradford Act, Alabama No. 298, L. 1943, Reg. Sess. 
S. 341. Prior to passage of Labor Management Relations Act (1947): Constitu- 
tional Provisions—Arizona (1946), Arkansas (1944), Florida (1944), Nebraska 
(1946), South Dakota (1946), Alabama (1954) and Georgia (1947): Statutes— 
Iowa (1947), North Carolina (1947), Tennessee (1947) and Virginia (1947). 

* Hitchman Coal & Coke Company v. Mitchell, 245 U. S. 229 (1917). 
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allegedly, an employee required to 
sign such a contract hung-his man- 
hood upon a nail in order to work— 
in certain other instances employers 
had utilized a contrary technique 
of setting up a “company” union, 
an organization dominated by the 
employer or limited to a particular 
employer. These employers felt that 
in such an organization they would 
find their best security against an 
outside union, since it would provide 
some of the characteristics of an un- 
dominated union but, because of the 
presence of supervisory officials and 
others as members of the union, could 
be manipulated to do the employer’s 
wishes. 


Upon employees’ breach of these 
compelled contracts—by joining out- 
side unions or engaging in strikes or 
organizational activities—the employer 
would go into court and obtain an 
injunction, enjoining the violation of 
these yellow-dog contracts and re- 
straining the activities of the outside 
union against the inside organization. 


By the use of the injunction granted 
by a favorable judge, the efforts of 
the employees through a strike to ob- 
tain recognition, or accession to their 
demands, might be completely thwarted. 
A broad restraint placed by the judge 
on union activities, some of which 
seem fantastic in retrospect, might 
compel cessation of all efforts in any 
way to induce the employer to deal 
with such representatives of its em- 
ployees. There is no dispute that in 
some cases such injunctive power was 
abused and the rights of workers 
shockingly disregarded. 


As a result of the pressures by labor 
organizations—particularly of those 
sympathetic to the need of improving 
labor conditions—Congress, in 1932, 
enacted the Norris-LaGuardia Anti- 


Injunction Act; a law which has been 
copied im toto, or in large part, by 
many states in the passage of so-called 
“little Norris-LaGuardia Acts.” * Al- 
though called an anti-injunction act, 
in that it forbids the issuance of an 
injunction in certain labor contro- 
versies defined as “labor disputes,” it 
is important to consider what the law 
says and what its proponents consid- 
ered that it would accomplish. This 
is one of the laws most highly regarded 
by labor organizations as protecting 
the rights of the worker in his labor 
aims, but it was enacted primarily to 
protect the freedom of the laboring 
man, or of any employee, to choose 
whether or not he wished to belong 
to a labor organization. It achieves 
this end by denying the courts power, 
in those “labor disputes” which have 
to do with efforts at union organiza- 
tion, designation of representatives, 
and negotiation of terms and condi- 
tions of employment, to issue an in- 
junction interfering with such activities, 
except under certain limited condi- 
tions. Consequently, it is apparent 
that, at the time the law was enacted, 
it was believed that the way to make 
certain of an employee’s rights in his 
employment relationship and working 
conditions was to guarantee him his 
freedom of choice in the selection of 
his representatives and the formation 
of a labor organization. 


The Congressional debates at the 
time the Norris-LaGuardia Act was 
passed clearly express Congress’ solici- 
tude and indicate that its purpose was 
to strike at this dual type of employee 
coercion—forcing employees either to 
agree not to join a union or to agree 
to join the favored union, which was 
usually an inside union. As we shall 
see below, the act is framed around 
a declaration of public policy—the 
gauge by which all the other sections 





* Indiana, Burns Stat. Ann., Secs. 40-501— 
40-514; Washington, Labor Disputes Act, 
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Rem. Rev. Stat. Sec. 7612-1 (Supp. 1940); 
and others. 
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As time goes on, the American 
worker will be outnumbered by the 
skilled workers in other parts of 
the world, notably in the USSR 
and in Red China. . This chal- 
lenge places a burden on all of us. 
We can no longer afford millions 
of disabling injuries and thousands 
of occupational fatalities —Joseph 
Kaplan, of the University of Cali- 
fornia at Los Angeles faculty. 





of the act are to be measured— 
declaring the freedom of employees 
to join or to refrain from joining a 
union, free from coercion by the em- 
ployer or his agents, who in the final 
analysis are the ones who decide, 
willingly or unwillingly, freely or 
subject to union coercion, whether 
membership or nonmembership in a 
labor organization is to be the condi- 
tion of employment. This assertion 
will be speedily and vehemently de- 
nied in this day—more than 26 years 
later—of right-to-work laws and power- 
ful unions with treasuries of many 
millions of dollars, for the unions have 
glorified the Norris-LaGuardia Act as 
a statute of freedom in their fight 
against offensive and objectionable 
tactics of employers, and they are not 
willing to admit that it was also 
directed against such demands for 
compulsory membership as are ex- 
pressed in the union shop and closed 
shop. 

The language of the declaration of 
public policy in Section 102 of the 
Norris-LaGuardia Act sets forth that 
view, stating that: 

“ . . the individual unorganized 
worker should be free to decline 
to associate with his fellows 
have full freedom of association, self- 
organization, and designation of rep- 
resentatives of his own choosing, to 


negotiate the terms and conditions of 
his employment, and that he shall be 
free from interference, restraint, or 
coercion of employers of labor, or their 
agents, in the designation of such repre- 
sentatives or in self-organization or in 
other concerted activities for the pur- 
pose of collective bargaining or other 
mutual aid or protection a 


Obviously, if the employee does not 
have full freedom of association—that 
is, the right to decline to associate or 
to agree to associate—he has no free- 
dom.* If he must join, he has no 
choice to make and so no freedom to 
choose ; if he must not join, he has no 
freedom to choose not to join. Con- 
sequently, in framing this language— 
while there may have been a greater 
ultimate interest in the right to form, 
join or assist a labor organization, 
judging from what we find here—it is 
plain that Congress was aware of the 
danger of compulsion to join or not 
join, and the need for full freedom to 
choose. The language employed is 
too specific to lead to any other con- 
clusion, regardless of the way the 
courts may seek to evade the unavoid- 
able implications. Being familiar with 
this use of company unions by some em- 


ployers, and particularly on some rail- 
roads, we know that this language 
struck at compulsory membership, as 
well as at compulsory nonmember- 


ship. We find further confirmation 
two years later in the passage of the 
Railway Labor Act of 1934, which 
was passed to amend the 1926 act 
that had proven quite unsatisfactory. 

When the Railway Labor Act of 
1926 was enacted, nothing was pro- 
vided except the machinery for han- 
dling disputes between carriers and 
their employees, for its purpose was 
to seek such ways of settling the con- 





* As phrased by the court in Roth v. Local 
1460, Retail Clerks Union, 2 Lapor CAsEs 
4 18,509, 216 Ind. 363, 24 N. E. 2d 280 
(1939). 
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* Pappas v. Stacey, 28 Lapor Cases § 69,420, 
151 Me. 36, 116 A. 2d 497 (1955). 





troversies which arose between the 
parties and threatened stoppages of 
transportation upon which the coun- 
try’s interior relationship was largely 
dependent. The law related to the 
labor problems of the railroad indus- 
try, and in a limited way it sought 
to assure collective bargaining if the 
employees so desired and to provide 
machinery to settle disputes, but it 
did not attempt to adjust the prob- 
lems of the industry in general as to 
labor matters. 


This earlier act, which sought to 
foster the bargaining relationship of 
the employer with representatives of 
the employees, without any restriction 
as to the type of organization, had 
served to encourage the creation of 
company unions or unions limited to 
a particular railroad or system, and 
hence many felt that the result was 
not favorable to true representation 
of the employees.” Consequently, when 
the 1934 act became law, it contained 
a provision *® for voluntary member- 
ship, which we would now call a right- 
to-work clause, which banned the union 
shop in order to weaken the company 
unions, for it was forbidden to require 
employees to join a union. 


In 1935, when the National Labor 
Relations Act, commonly known as 
the Wagner Act, was drafted, Con- 
gress faced a different situation. This 
law applied to business and industry 
in general, excluding the railroads 
from its purview, but including the 
building industry, where the closed 
shop is the source of power to the 
building trade unions. In the railroad 
industry, we noted that the union 
shop had been used by the employer 
to control labor relations. Conse- 
quently, Congress met these circum- 
stances by making it an unfair labor 


practice for the employer to sponsor 
or dominate a labor union,® and then 
gave the unions complete freedom in 
obtaining contracts for union security, 
if the unions were independent of the 
employer.*° This had the effect of 
nullifying the provisions in the Norris- 
LaGuardia Act—protecting the rights 
of individuals to join or refrain from 
joining a union—as well as the similar 
provisions in the state acts, insofar 
as they affected business in interstate 
commerce, 


This removal of the restriction on 
the union shop overlooked the danger 
of labor-management duumvirate. In 
many trades, the employer-contractor, 
because of his own history, frequently 
as a union member, or due to the 
desire to make his business more 
profitable, draws close to the union 
business agent, to the disadvantage of 
the employee and of the public— 
entering into arrangements whereby 
the workers will be controlled, and 
the employer will gain a competitive 
advantage in the struggle for business. 
In the case of the trucking industry 
and the clothing industry, in many 
instances we see outright domination 
of the employers by the unions. 


In drafting the Norris-LaGuardia 
Act, Congress set forth the declara- 
tion of public policy, from which we 
have quoted above, different from 
most declarations, which are usually 
mere recitals or preambles, in being 
a statement of substantive law.’ Sena- 
tor Blaine of Wisconsin clearly ex- 
pressed the purpose of the declaration 
not to be an ordinary preamble, saying: 
“When a declaration of public policy 
goes to the extent of declaring sub- 
stantive law, then it ceases to be a 
mere declaration of public policy, but 
is the enactment of positive and sub- 
stantive law.” ?” 





* Railway Employees’ Department, AFL v. 
Hanson, 30 Lapor Cases § 69,961, 351 U. S. 
225 (1956). 

845 USC Sec. 152, Fourth and Fifth. 
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*°29 USC Sec. 158(a)(2) (1946). 
”29 USC Sec. 158(a)(3) (1946). 
™ See footnote 5. 

*75 Congressional Record, p. 4681. 
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. . freedom under law is like the 
air we breathe. People take it for 
granted and are unaware of it— 
until they are deprived of it. The 
clearest way to show what the rule 
of law means to us in everyday life 
is to recall what has happened 
where there is no rule of law. 

—Dwight D. Eisenhower 





The Supreme Court of Indiana, in 
discussing the same section as it ap- 
pears in the Indiana Anti-Injunction 
Act,’* made clear that it is an expres- 
sion of substantive law, saying: 

“The public policy of the state is 
a matter for the determination of the 
Legislature and not for the courts. 
The statute here under consideration 
declares that it is the public policy 
of this state that the individual un- 
organized worker shall be free to 
decline to associate with his fellows 
and that he shall be free from inter- 
ference, restraint, or coercion on the 
part of his employer. Any person 
or group which undertakes to coerce 
an employer to do that which is con- 
trary to the express public policy of 
this state thereby undertakes to com- 
pel the performance of an unlawful 
es 

In Building Service Employees Inter- 
national Union, Local 262 v. Gazzam," 
the Supreme Court of the United 
States, referring to this same state- 
ment of public policy in the Washing- 
ton State Act,’® which is taken from 
the Norris-LaGuardia Act, likewise 
reaffirmed that the public policy dec- 
laration was substantive law. 

Although the language of the dec- 
laration of public policy expresses the 
purpose of the Norris-LaGuardia Act 
clearly, it is well to note the comments 
made in Congress as to the yellow-dog 


contract, for they emphasize that Con- 
gress was seeking to bar interference 
with the freedom of choice of the em- 
ployees as to membership or nonmem- 
bership in a union. The remarks were 
directed against the employer, for, as we 
have pointed out before, it is the em- 
ployer who determines whether an em- 
ployee will be discharged, whether he 
does it to accomplish his own aim or has 
contracted with others to accomplish 
their aims. 

Representative O’Connor of New 
York said: 

“The employee practically signs the 
contract under coercion. To say he 
has a free choice overlooks the fact 
that he must work to live and support 
his family. By necessity, he is at the 
mercy of the work-offering agency of 
his community.” ** 


Representative Cellar of New York 
said, in reference to the argument that 
yellow-dog contracts were justified on 


the ground that nonunion men or 
scabs should be permitted “freedom 
of contract :” 

“Personally, I see no truth in that 
assertion. For certainly the man out 
of a job, without food or shelter for 
himself or his family, has no ‘freedom 
of contract’ when dealing with the 
employer. The odds are all on one 
side, with the workmen having no 
choice at all in the matter. If he must 
accept the company union or ‘yellow 
dog’ contract, he is being forced into 
‘involuntary servitude.’ ” ** 

These statements plainly support 
the provisions of the public policy 
statement of the Norris-LaGuardia 
Act, as requiring freedom of choice 
in all phases of the employment rela- 
tionship protected by the act. 

The report of the Senate Judiciary 
Committee on the proposed law takes 








40-502. 
282-283. 
532 


“Indiana, Burns Stat. 

™" Case cited at footn 

*18 Laror Cases § 65,764, 259 U. S. 
(1950). 
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* Washington, Labor Disputes Act, Rem. 
Rev. Stat. Sec. 7612-2 (Supp. 1940). 

* 75 Congressional Record 5464. 
75 Congressional Record 5489. 


8 
ae 





no chance for mistake as to its aim, 
saying: 

“The primary object of the pro- 
posed legislation ‘the Anti-Injunction 
Act’ is to protect labor in the lawful 
and effective exercise of its conceded 
rights—to protect, first the right of 
free association, and second, the right 
to advance the lawful object of asso- 
ciation.” ** 

The report further states: 

“He is dependent upon his daily 
wage and so is his family. Therefore, 
he must accept whatever wages and 
whatever conditions are laid down by 
the employer.” 


All of this language makes it plain 
beyond doubt that the purpose of the 
act was to protect the freedom of the 
worker to join or not to join a union. 
Some of the emphasis may seem to 
be, and was in the minds of the union 
protagonists, on the right to join, 
because of the measures employed to 
keep men from joining, but Congress 
was aware of the importance of the 
“free right of association,” which in- 
cludes the right not to join. It was 
also true that, at that period when 
people were difficult to convince as to 
the desirability of unions, in order to 
persuade and obtain support for giv- 
ing men the freedom to join a union, 
it was necessary to assure them of 
the right not to join. The language 
applies equally to either situation and, 
in the present day, when the pressures 
are upon men to force them to join or 
lose their jobs, the language of the 
Congress referring to the yellow-dog 
contract is most apposite to the union 
shop. 

This must be apparent to all who are 
not so closely tied to the officialdom of 
unionism that they refuse to permit 
themselves to view anything but the 
perfection of the union. For as we 
said, if a man must join a union he 





In the United States, the ‘‘rule of 
law'’—which means reliance upon 
law in our public and private rela- 
tions—is a vital ingredient of our 
way of life. Whether or not a citizen 
ever has had to have recourse to it 
in court, he recognizes the law and 
the courts which administer it as a 
guarantor of his fundamental rights. 
—John D. Randall, president of the 
American Bar Association. 





has no freedom of choice—any more 
than did the man who had to agree 
not to join in order to obtain a job. 


At this point we might digress for 
a moment to comment on the use of 
the term “right to work” used to de- 
scribe the protection given under the 
Norris-LaGuardia Act, and as applied 
to those laws which were passed in 
consequence of Congress’ abandon- 
ment of jurisdiction in the Labor 
Management Relations Act to the states 
to determine whether the law of the 
state should permit compulsory union 
membership or not. The term “right 
to work” is, of course, a shortened 
form of “right to work whether a 
member of a union or not.” The 
unions, in their opposition to such 
legislation, have dwelt at great length 
upon the misleading character of the 
term, “right to work” as being a 
“fraud” or a “deceit,” because the 
law neither guarantees the right to 
a job nor provides any solution to 
unemployment. If there is any such 
misrepresentation, which many may 
question for there is doubt as to the 
sincerity of the charge, then the name 
of such “right to work” law should 
be changed to “the law for voluntary 
union membership,” since that is what 
they guard, or “the law against com- 
pulsory union membership.” Such 
names would make unmistakably clear 
what these laws provide. Some have 
suggested the name “the law pro- 
tecting the right to choice,” which is 





*® Rept. 163, 72d Cong. (1932). 
390 


May, 1960 © Labor Law Journal 





a little complicated and somewhat 
indefinite. 

The question as to whether an 
anti-injunction law has the effect of 
requiring voluntary union member- 
ship, to the extent of banning the union 
shop, has only been decided by the 
high courts once (Smith v. General 
Motors, et al.).2° In Indiana, in 1955, 
after General Motors signed a union 
contract with the UAW, a large group 
of nonunion members went into court 
and sought an injunction to restrain 
the enforcement of the union shop 
provisions, claiming that the union 
shop violated the Indiana Anti-In- 
junction Act **—which is word for 
word the same as the Norris-LaGuardia 
Act except that references to the In- 
diana courts and to Indiana are sub- 
stituted for references to the federal 
courts and to the United States. The 
plaintiffs there believed that earlier 
decisions of the Indiana courts had 
laid a basis for this claim. 

Roth v. Local No. 1460 ** involved a 
labor union’s picketing the Roth 
Grocery Store in Hammond, Indiana. 
The evidence showed that the picket- 
ing was peaceful and hence, in that 
form, legal. The purpose of the picket- 
ing, according to the allegations of 
the complaint, was to induce the 
grocery store proprietor to require 
his employees to join the picketing 
union. On the basis of a finding of 
facts that the employees were not 
members of the union—when the union 
demanded that the employer force them 
to join and grant a union shop con- 
tract, and when, to enforce its demand, 
it went on strike—the lower court 
granted an injunction. The Indiana 
Supreme Court said on appeal: 

“The statute here under considera- 
tion declares that it is the public policy 
of this state that the individual un- 


organized worker shall be free to de- 
cline to associate with his fellows and 
that he shall be free from interference, 
restraint, or coercion on the part of 
his employer. This must mean that 
no labor union may demand that an 
employer require his employee to join 
such union, because no employer has 
the right to require an employee to 
join or refrain from joining a labor 
union. The lawful weapon of 


peaceful picketing may not be utilized to 
accomplish such an unlawful purpose.” 


It was contended that this language 
applied where the union and the em- 
ployer entered into an agreement to 
require the employees to join the 
union as a condition of employment. 
The court did not limit its pronounce- 
ment to situations in which certain 
types of picketing were employed, but 
spoke in such terms as to include the 
facts in the Smith v. General Motors 
case.** The court could very easily 
have restricted its comment to the 
factual circumstances in the Roth case, 
but instead it voiced the principle 
which all who believe in free unions 
must accept as an infallible rule as to 
membership therein: the employer 
does not have the right—either on his 
own behalf, or in agreement with the 
union, voluntarily made or in response 
to coercion—to control or compel 
membership or nonmembership in the 
union. 

The illegal conduct was the em- 
ployer’s requiring the employee to 
join the union. The picketing only 
became illegal because it was used to 
force the employer to do an illegal act 
—that is, to interfere with the em- 
ployee’s freedom of association by 
forcing him to join the union. Con- 
sequently, the employer’s conduct 
would still be illegal, even if per- 
formed in response to a voluntary 





* 32 Lapor Cases { 70,787, 143 N. E. 2d 
441 (1957). 

* Indiana, Burns Stat. Ann., Secs. 40-501 
and following. 
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*Case cited at footnote 5, at p. 283. 


* Case cited at footnote 20. 





contract rather than in response to 
coercive picketing. 

The Roth case came before the In- 
diana Supreme Court a second time,** 
and the court found that the original 
finding of facts was erroneous, that the 
employees were already members of 
the union at the time the picketing 
commenced, and that the employer 
had forced them to resign from the 
union, so the picketing was not for 
the purpose of forcing them to join. 
The injunction was therefore dissolved. 

In Bartenders, Hotel & Restaurant 
Employees Union, Local 103 v. Clark 
Restaurants, Inc.,”> the Indiana Appel- 
late Court discussed this situation in the 
Roth case’s second appeal, and said 
that “the Court, after approving the 
first case, pointed out the evidence 
then before it showed the employees 
were members of the union at the 
time of the picketing.” 

In this Clark Restaurants case, the 
union sought similarly to compel the 
restaurant to enter into a union shop 
requiring the employees to join the 
union. This the restaurant refused 
to do—whereupon, the union com- 
menced picketing. The restaurant 
then went into court and obtained an 
injunction, The union appealed. The 
Indiana Appellate Court said, com- 
menting on the action of the lower 
court: 

“In our opinion the record herein 
was replete with evidence which 
would justify the trial court in finding 
appellants were demanding that ap- 
pellee force its employees to join their 
union. It is immaterial whether appel- 
lants actually threatened the use of 
force; the mere fact they requested 
appellee to do that which the law 
forbids was wrong. Significantly, 
when appellee refused to confer fur- 
ther with them in reference to their 


unlawful demands, they resorted to 
that form of ‘economic coercion’ 
known as picketing. This was suffi- 
cient to justify the trial court’s issu- 
ance of the permanent injunction.” It 
cited the Roth case. 


The more recent decision of the 
Indiana Appellate Court in Murrin, 
etc. v. Cook Brothers Dairy,*®* where 
there was similar coercion of the em- 
ployer to require him to compel his 
employees to join the union, quoted 
the above and reaffirmed these deci- 
sions. 

With these broad statements as to 
the effects of the declaration of public 
policy, it is not surprising that the 
“other employees of General Motors” 
felt that they were justified in be- 
lieving that the law of Indiana gave 
them “full freedom of association” 
to join or not to join a labor organiza- 
tion and made them “free from interfer- 
ence, restraint or coercion of employers 
of labor” who had on occasions com- 
pelled them to join or to refrain from 
joining, since the Indiana Supreme 
Court had said, as we have quoted 
above, “no employer has the right 
to require an employee to join or re- 
frain from joining a labor union.” 
Despite these emphatic views of the 
Indiana Supreme Court against an 
employer’s compelling his employees 
to join or to refrain from joining a 
union, the Superior Court of Marion 
County, in Smith et al. v. General 
Motors Corporation, held against the 
plaintiffs, although the provision of 
the collective bargaining agreement, 
that the employer require membership 
in the union as a condition of employ- 
ment, interfered with the employees’ 
freedom of association, dissolving the 
temporary restraining order, holding: 
unlawful acts have 
committed, or 


“(a) That no 
been threatened, or 





* Retail Clerks International Association, 
Local 1460 v. Roth, 3 Lazor Cases { 60,307, 
218 Ind. 275, 31 N. E. 2d 986 (1941). 
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7°31 Lazpor Cases { 70,370, 138 N. E. 2d 
907 (1956). 
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; in the field of labor rela- 
tions, delay in processing a case 
may convert a statistic into a strike 
which could have a profound effect 
upon the national economy.—John 
H. Fanning, member of the National 
Labor Relations Board. 





will be committed unless restrained, 
by the defendants.” * 

An appeal was taken to the Indi- 
ana Appellate Court.** That court 
stated that: 

“The issues raised in this appeal 
require a determination of the ques- 
tion whether the foregoing statutes 
make the union shop contract between 
General Motors and UAW illegal, 
contrary to public policy and a vio- 
lation of the appellants’ constitutional 
rights. The contract in the in- 
stant case was mutually acceptable 
to the union and to the employer, 
General Motors, and both the union 
and General Motors have filed briefs 
in support of the legality of the agree- 
ment which is the subject matter of 
this cause of action.” 

The court was of course 
that the fact that the contract 
mutually acceptable to the parties did 
not make it legal or proper. The Su- 
preme Court of the United States 
had previously ** ruled that individual 
bargaining agreements mutually ac- 
ceptable to the employees and their 
employers were forbidden by the Na- 
tional Labor Relations Act. Many 
closed shop contracts have been en- 
tered into between building contrac- 
tors and building trade unions because 
them certain ad- 
vantages, and hence appear to be 
equally “mutually acceptable,” but 
they are illegal, under the Labor Man- 


aware 
was 


they have given 


agement Relations Act in all states, 
regardless of whether there is a right- 
to-work law.*® But in Ostroff v. Laun- 
dry & Dvye Works Drivers, Local No. 
566,** referred to by the Indiana Ap- 
pellate Court in the Smith case and 
cited by the appellant, the Washing- 
ton Supreme Court said, quoting from 
the Gazzam decision, above: 

“Tf respondent had complied with 
petitioners’ demands and had signed one 
of the tendered contracts and lived up to 
its terms, he would have thereby coerced 
his employees.’ ’ 

The Washington court continued, 
with its own observation: 


“Respondent attempts to distinguish 
this case by pointing out that our 
statute does not forbid coercion of 
one or more employees by his fellow 
employees. However, it does prohibit 
such coercion by an employer whether 
acting voluntarily or through coer- 
cive action on the part of other em- 
ployees.” 

Here again we have a clear state- 
ment that the fact that the contract 
was voluntarily entered into does not 
make the coercion acceptable. Con- 
sequently, it is not upon such a view 
—that the contract was entered into 
voluntarily—that any validity can be 
supported. Moreover, the Indiana Ap- 
pellate Court, in the Clark Restaurants 
case, said that “the mere fact they 


requested appellee to do that which 


the law forbids was wrong,” which 
is irrespective of its being mutually 
acceptable. 

The court in the Smith case then 
commented on the Roth and Clark 
Restaurants cases, relied on so strongly 
by the appellants, saying: 

“Both the facts and the principle 
the Roth case 


of law announced in 





7! 28 Lapor Cases § 69,445 (1955). 

* Case cited at footnote 20. 

* J. I. Case Company v. NLRB, 8 Lapor 
Cases § 51,173, 321 U. S. 332 (1944); Medo 
Photo Supply Corporation v. NLRB, 8 Lasor 
Cases § 51,176, 321 U. S. 678 (1944). 
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* See footnote 2. 
19 Lagpor Cases § 66,137, 225 P. 


(1950). 
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are wholly dissimilar and inapplicable 
to the factual situation in the case at 
bar.” %? 


It pointed out that in both the cited 
cases (Roth and Clark Restaurants) 
the plaintiffs there were the employ- 
ers who sought to enjoin the picketing 
against them which, while peaceful, 
was wrongful coercion of the em- 
ployer. The picketing sought to com- 
pel the employer to enter into a union 
security agreement, under which it 
would have to force its employees 
to join the union. Therefore, since 
the picketing would require the em- 
ployer to do an unlawful act, it was 
wrongful and oppressive. The court 
held that such picketing contravened 
public policy expressed in the anti- 
injunction statute and that it should 
be enjoined. 


The appellate court in the Smith deci- 
sion emphasized that the picketing in the 
Roth case sought to compel the em- 
ployer “against his desire” to sign a 
closed shop contract, and that the 
Supreme Court held that “such picket- 
ing was wrongful and oppressive.” 
But the appellate court in the Clark 
Restaurants case pointed out thai the 
picketing compelled the employer to do 
what he was prohibited from doing by 
positive law. Consequently, the question 
of the employer’s desire or willing- 
ness is immaterial, since the signing 
of the closed shop contract was pro- 
hibited. As we have noted above, 
it is not the picketing which made 
it illegal, but the employer’s wrong- 
ful conduct which the picketing was 
compelling that made the picketing 
illegal. It appears that the Indiana 
Appellate Court, in the Smith case, 
was misled by the use of the word 
“desire,” for in none of the cases 
which it cited does the fact that the 
coercion of the employees was volun- 





We must revitalize a key American 
resource badly neglected—the in- 
dividual in the business structure. 
We need to replace robot execu- 
tives with constructive individualists. 
We must adjust the needs of the 
business organization for orderly 
procedures with society's need for 
individual initiative. American en- 
terprise must permit the individual 
to make his fullest possible contri- 
bution, rather than relegate him to 
the role of a well-oiled automa- 
ton. -—Louis E. Wolfson 





tarily engaged in by the employer 
afford any distinction or extenuation, 
since the employer’s act in forcing 
its employees to join the union in 
any case would be wrongful and in 
violation of the law. 


The Indiana Appellate Court also 
noted in the case of Blue Boar Cafe- 
teria Company, Inc. v. Hotel & Restau- 
rant Employees & Bartenders, Local 
181, etc.,** cited by the appellant in the 
Smith case, which likewise involved 
picketing directed at coercing the em- 
ployer to enter into a union shop con- 
tract to compel its employees to unionize, 
which was held to be illegal. The 
Kentucky Court of Appeals’ comment 
is particularly applicable to a situa- 
tion such as that in the Smith case: 


“Had Blue Boar . . . lived up to 
its terms, its employees would have 
been coerced by it to join the union, 
regardless of their wishes.” 


For some reason the Indiana Ap- 
pellate Court was impervious to this 
explanation and also to the Kentucky 
court’s further statement: 


“It follows that the employees would 
have no free choice as to whether 
or not they wished to organize or 
what union they desired as their bar- 
gaining representative.” 





*® Case cited at footnote 20. 

%§22 Lapor Cases § 67,317, 254 S. W. 2d 
335 (1952). See, also, Broadway & Fourth 
Avenue Realty Company v. Local 181, Hotel 
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It is difficult to understand why 
a contract, obtained by inducements 
other than picketing, which forces the 
employees to join the union does not 
similarly coerce the employees, for 
the statute does not refer to picketing. 
The illegality, as we have reiterated, 
is the employer’s interference with 
the employee’s freedom of choice, and 
it is that illegality which taints the 
picketing. 

The Indiana Appellate Court, in 
Smith, then noted that while the Indiana 
Anti-Injunction Act has been in effect 
in Indiana for 23 years, and similar stat- 
utes had been in force in more than 
half of the rest of the states in the 
nation, the appellants had not brought 
any decision to the court’s attention 
where any court had interpreted the 
intention of the legislative body in 
such statutes as having the effect 
of a right-to-work act—that is, for- 
bidding compulsory union member- 
ship.** The court, in so_ stating, 
ignored the fact that three years after 
the original act, Congress had pre- 
empted the field by the passage of 
the National Labor Relations Act, 
which in effect obscured the situation 
violations, because 
power 


as to intrastate 
the NLRB exerted its 
businesses previously considered as 
being only in the intrastate field. It 


over 


was only in the case of businesses 
clearly intrastate, such as a grocery 
or a restaurant or a dairy, where the 
court acted. It was not until the 
passage of the Labor Management 
Relations Act that Congress retired 
from the field, yielding to the states 
in the matter of union security, if they 
wished to assume jurisdiction. At the 
same time many who might have re- 
sorted to its protections were unaware 
of the original aim of the Norris-La- 
Guardia Act and the state acts, as the 
restriction on injunctions in labor dis- 
putes had taken the limelight, stamping 
that purpose on the law and causing the 
principal aim, the right of freedom of 
choice, to be disregarded.* 

The appellate court in the Smith 
case then referred to the cases of 
Gazzam and Ostroff, and thus observed : 


“Tt must be noted, however, in con- 
nection with these cases that in neither 
of them was the union seeking to en- 
force a union shop agreement volun- 
tarily entered into by the employer.” 


36 


As we have noted above, the Wash- 
ington Supreme Court, in the Ostroff 
case, said that even if the employer 
was acting voluntarily, he was wrong- 
fully coercing his employees. 

The Indiana Appellate Court in the 
Smith case failed to consider the fact 
that the Indiana Anti-Injunction Act, 





‘It should be remembered that the ordi- 
nary employee would hesitate to bring suit 
where the power of the employer and the 
union are lined up together. Moreover, the 
expense of such a suit is enough to dampen 
the enthusiasm for bringing such an action, 
especially as prior to 1947, the union could 
readily have caused his discharge, for vari- 
Consequently, the lack of 


ous pretexts. 
cases should not 


controversy appearing in 
change the law. 

” Moreover, the clear language of the 
Roth, the Clark Restaurants and Cook Broth- 
ers Dairy cases forbids coercion to force 
employees to join. In the State of Wash- 
ington we have Building Service Employees 
v. Gazzam, Ostroff v. Laundry & Dye Works 
Drivers, and Morris v. Local 494, Meat Cut- 
ters, 20 Lapor Cases § 66,505 (1951). In 
Wyoming we have Hagen v. Culinary Work- 
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ers Alliance, 22 Lasor Cases § 67,087, and in 
Kentucky, the Blue Boar Cafeteria case. A 
more recent case in Wisconsin is Vogt, Inc. 
v. IBT, 32 Lanor Cases J 70,770, which went 
up to the U. S. Supreme Court. Also New 
York: Van Dussen Company, Inc. v. Moyer, 
33 Lapor Cases § 71,056 (1957), and Meltex, 
Inc. v. Livingston, 28 Lasor Cases § 69,483 
(1955); Pennsylvania: Anchorage, Inc. v. 
Waiters and Waitresses Union, 29 Lapor 
Cases § 69,664 (1956), Baderak v. Building 
and Construction Trades Council, 28 LApor 
Cases § 69,155 (1955), and Sansom House 
Enterprises, Inc. v. Waiters & Waitresses 
Union, 28 Lapor Cases { 69,321 (1955); 
Maine: Pappas v. Stacey, 28 LAsor CASES 
7 69,420 (1955); Virginia: PPF, Local 10 
v. Graham, 23 Lapor Cases § 67,462 (1953) 
aff'd by the U. S. Supreme Court. 
* Case cited at footnote 20. 
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which we have pointed out as being 
identical with the Norris-LaGuardia 
Act except for the substitution of the 
name of the state for that of the United 
States, was for the purpose of protect- 
ing the employees’ rights and not 
those of the employer. The ground 
on which relief was granted to the 
employer was that of not being re- 
quired to do some unlawful thing, 
and the unlawful thing was interfer- 
ence with the employees’ freedom of 
association. While the employer might 
obtain relief, and probably should, 
against being forced to injure the 
employees’ rights, it was within the 
purpose of the anti-injunction act to 
permit the employees to obtain relief 
against unlawful acts, injuries to their 
rights, regardless of whether voluntarily 
or unwillingly performed by the em- 
ployer. Consequently, the Indiana 


Appellate Court’s emphasis upon the 
fact that the agreement was entered 
into voluntarily in the Smith case has 
no significance, since it is not the 
rights of the parties which were be- 


fore the courts in those cases which 
we have discussed, but rather the 
rights of the employees—just as it 
was the employees who were the 
plaintiffs.in the Smith case. It seems 
absurd for the courts to uphold the 
alleged rights of the parties to enter 
into a contract violating the public 
policy of the state, when the aim of 
the act was to protect the rights of 
the employees whose rights are vio- 
lated in the contract, This is even 
clearer in the case of International 
Harvester Company, et al. v. Snavely, 
et al.,°" in which the lower court held 
that the contract providing employ- 
ment conditioned upon membership 
or payment of dues and fees was null 
and void, for there the employees had 
voted against a union shop. Never- 
theless, without any further reference 
to the employees, the employer and 
the union entered into a union shop 





Our educators should be aware that 
safety in terms of ‘‘working safely 
on the job” is a concept becoming 
obsolete rapidly. When split-second 
decisions are required to protect life 
and limb, when hazards become so 
subtle they can be detected only by 
special skill and instruments, then 
safety becomes a part of general 
instruction. —James P. Mitchell 





agreement. In that case, the Indiana 
Appellate Court dismissed the appeal 
of the company and the union, as the 
contract has been terminated, leav- 
ing in effect the injunction. 

In the Indiana Appellate Court’s 
effort, in the Smith case, to enhance 
the significance of the so-called volun- 
tary nature of the agreement, it quoted 
the opening words of the Minton 
opinion in the Gazzam decision: 

“It is the public policy of the State 
of Washington that employers shall 
not coerce their employees’ choice of 
representatives for purposes of collec- 
tive bargaining.’ ”’ 


The Indiana Appellate Court went 
on to comment that “it would seem 
that the public policy which prohibits 
employer interference with organiza- 
tional matters makes that prohibition 
with reference to the individual un- 
organized worker in the process of his 
becoming, or not becoming, organized. 
Once organization had occurred and 
a bargaining representative was se- 
lected, the parties were not by this 
statute, or any statute then in force, 
or by any federal law, limited in mak- 
ing their own contracts. There was 
alleged coercion present in the Gazzam, 
Clark, and Roth cases, and in the Blue 
Boar case, supra.”’ ** 


The Indiana Appellate Court gave 
no support for this theory—that once 
a majority of the employees have des- 
ignated a collective bargaining repre- 





* 37 Lasor Cases § 65,538 (1959). 
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sentative, the protections which Congress 
was so concerned to throw around the 
“individual unorganized worker” are 
to be discarded in later negotiations, 
and he is to be left to whatever the 
bargaining representative may per- 
suade or coerce the employer to do. 
We must remember that at the time 
this language was framed, the rule 
that the employer must deal only 
with the union chosen by the majority 
of the employees as the exclusive 
representative (for the purposes of col- 
lective bargaining) of all the employees 
in the bargaining unit had not been 
adopted as law. Consequently, this 
construction sought to be imposed 
has no validity, and is an afterthought. 


The weakness of the Indiana Ap- 
pellate Court’s position in Smith was 
that the language of the statute, and 
that of the decisions, was not limited 
or restricted to the few facts before 
the courts at that time, but applied to 
any coercion. The Indiana statute 
said that the worker is to have full 
freedom of association, self-organiza- 
tion and designation of representatives 
of his own choosing. As the court 
well knew, the question of representa- 
tion is not foreclosed once a representa- 
tive is chosen, but may be raised again 
and again, year after year, if the work- 
ers have the courage and the numbers 
to justify an investigation as to rep- 
resentation, At that time, the NLRB 
was not in existence, and there was 
no limitation of a year tenure which 
was later promulgated by the Board. 
Therefore, it follows that it was the 
intention of Congress and of the Indi- 
ana General Assembly, in following 
the lead of Congress, to continue this 


protection against coercion, since it 
was needed in view of the expressions of 
its supporters quoted above. The prac- 
tice of the NLRB supports this view. 


A comparison of the language of 
the “Findings and Policies” of the 
original National Labor Relations Act 
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with the language of this declaration 
of public policy in the Norris-La- 
Guardia Act reveals clearly that Con- 
gress had confidence that the right 
of the individual workers freely to 
choose their bargaining representa- 
tives lay in their freedom from coer- 
cion by the employer to join or not 
to join. However, when the NLRA 
was enacted, although the “Findings 
and Policies” borrowed a number of 
the phrases from this declaration, there 
was no mention of the individual un- 
organized worker and his right to 
exercise actual liberty of contract, but 
instead mention was made of “em- 
ployees who do not possess full free- 
dom of association or actual liberty 
of contract.” This change of empha- 
sis resulted in a cancellation of those 
protections in the Norris-LaGuardia 
Anti-Injunction Act, but did not af- 
fect the Indiana Anti-Injunction Act, 
since, at that time, the state act only 
applied to intrastate labor relations. 
When the National Labor Relations 
Act was amended in 1947, these pro- 
tections were extended to employees 
in business and industry in interstate 
commerce who were doing business 
in Indiana. Therefore, the Indiana Ap- 
pellate Court’s assumption that this 
protection is limited to preorganization 
is without foundation. 


Another fact which decisively nega- 
tives the appellate court’s view in the 
Smith case that “the public policy which 
prohibits employer interference with 
organizational matters makes that pro- 
hibition with reference to the individual 
unorganized worker in the process of 
his becoming, or not becoming organ- 
ized” places a limitation upon the effect 
of the Indiana Anti-Injunction Act 
which has nowhere else been recog- 
nized—that is, it would affect the 
efficacy of the restrictions on the use 
of injunctions. The declaration of 
public policy is the eye through which 
we must look at the rest of the act. 
Section 2 ends with the clause: 
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“... therefore, the following defi- 
nitions of, and limitations upon, the 
jurisdiction and authority of the courts 
of the United States are hereby en- 
acted.” 

If the declaration of public policy 
is to be so construed, the acts listed 
in Section 4 which may not be en- 
joined are only those occurring when 
the first organization occurs. If the 
public policy is only to assure “free- 
dom of association—free from the 
interference,—of employers of labor” 
at the time of the original organiza- 
tion, then the act has been wrongly 
used to restrain injunctions in hun- 
dreds of cases. 

Moreover, in the long quotation 
which follows from the Yeager case,*® 
there is cited Blanchard v. Golden Age 
Brewing Company,*® which concerns an 
attempt by the Teamsters Union to 
coerce the employees already organ- 
ized by the Brewery Workers Union, 
a situation existing long after organ- 
ization had been completed, which 


supports our view that the act gives 
continuing protection to “freedom of 
association” and assures that the worker 


“be free from the interference, re- 
straint or coercion of employers of 
labor.” 

The Indiana Supreme Court in the 
Roth case said: 

“The statute here under consider- 
ation declares that it is the public 
policy of this state that the individual 
unorganized worker shall be free to 
decline to associate with his fellows 
and that he shall be free from inter- 
ference, restraint or coercion on the 
part of his employer.” * 

As long as an employee has not 
been persuaded by the union to join, 
he is still an unorganized worker. 
Moreover, the Indiana statute refers to 
the individual worker and not to the 
workers in a bargaining unit. We have 


noted above that the statute was framed 
at a time when the employees were 
subjected not only to pressure not 
to join, but also to pressure to join 
certain captive organizations. Con- 
gress saw the danger in such pressure, 
which obviously was exerted through 
the employer or by the employer, 
since the employer had control over 
the conditions of employment and was 
the only one who could discharge. 

While Congress was seeking to cre- 
ate favorable conditions for the or- 
ganizing of employees and the formation 
of unions, it believed, as expressed 
in the Norris-LaGuardia Act, that this 
could best be done by removing the 
pressures, fear of loss of job and such 
discrimination. But it did not indicate 
in any way that this condition of pres- 
sure was dissipated by the selection of a 
bargaining agent. It was aware that 
it might be a recurring situation, 
that there was competition between 
unions, and that the employee, who 
was to benefit or suffer by his choice 
of a bargaining representative or his 
rejection of one, must continuously 
be free from this coercion, this pres- 
sure from the employer, even if the 
employer did not oppose the union’s 
demands. The voluntary character 
of the agreement must color it with 
suspicion, since the employer would 
not enter into such an agreement 
unless he saw some advantage or pre- 
tended advantage to the operation 
of his business, which might be to 
the disadvantage of the employees or 
might deprive them of some rights. 
He would scarcely have the motive 
on his own to force them into a union. 
That is not the history of labor rela- 
tions. This is what the Indiana act 
was guarding against. 

The Indiana Supreme Court went 
on in the Roth case and said: 





® Yeager v. Teamsters, Local 313, 21 LABor 
Cases § 66,742, 39 Wash. 2d 807, 239 P. 2d 
318 (1951). 
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The average industrial plant is three 
years younger today than it was 15 
years ago. This paradox emerges 
from a recent study conducted by 
the Machinery and Allied Products 
Institute. Plants average 24 years of 
age at the present, as against 27 
years of age at the end of World 
War Ii. Industrial equipment is, on 
the average, nine years old now, 
as compared to 11 years old at the 
end of the war.—From a report pub- 
lished in the March, 1960 issue of 
The Management Review. 





“This must mean that no labor 
union may demand that an employer 
require his employee to join such 
union, because no employer has the 
right to require an employee to join or 
refrain from joining a labor union.” * 

Here there is no limiting of the 
effect of this language to the time 
when the UAW or the Bartenders 
Union were organizing the employees. 
Such an attempt by the Indiana Appel- 


late Court to say that the act is effective 
up to this point, but no further, is clearly 
an effort to insert intents and purposes 


which have no intimation or infer- 
ence in the act to justify them, or 
in the debates which took place in 
Congress at the time the law was 
under consideration, and which un- 
doubtedly expressed the views of the 
state legislators, whose debates are 
not recorded; for in the case of In- 
diana, the law was enacted at the next 
session of the general assembly. 

The fact that, in the cited cases, 
picketing was present is not signifi- 
cant, for the Indiana Appellate Court 
said, in the Clark Restaurants case: 


“It is immaterial whether appel- 
lants actually threatened the use of 
force; the mere fact they requested 
appellee to do that which the law 
forbids was wrong.” 


The same court went on to say, in 
the Smith case, that “A complete con- 
futation of appellants’ contentions is 
to be found in the decision of Yeager 
v. International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen & 
Helpers of America, Local 313...” and 
noting that the Yeager case was decided 
by the same court which decided the 
Gazzam and Ostroff cases, said: 

“This court considered and 
rejected the arguments which appel- 
lants seek to make in the instant case, 


” 


A reading of the Yeager decision, 
which has been generously quoted by 
the Indiana Appellate Court, will 
clearly destroy the position of the 
court and rebuff the claimed view. 
The court quoted the following: 


“‘In substance, the by-laws 
constituted a closed shop agreement, 
effective while appellant was a mem- 
ber of the union. It was an agreement 
entered into voluntarily by appellant 
at a time when he employed only 


union members.’ ” ** 


Clearly the facts in the Smith case 
are overwhelmingly different, because 
General Motors employed several thou- 
sand employees who were not mem- 
bers, and who were affected by the 
coercive nature of the agreement. The 
quotation from the Yeager decision 
continues, referring to that particular 
agreement entered into when there 
were only union employees : 

“Contracts of this kind are com- 
monplace and not unlawful under the 
laws of this state.’” 

In other words, it was not unlawful 
for the employer and the union to 
enter into a closed shop agreement 
when all the employees were mem- 
bers of the union, and its purpose 
was to restrict employment to those 
who were union members—a very dif- 
ferent set of circumstances than in the 





“ Case cited at footnote 5. 
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Smith case, which was compelling 
nonmembers to join. In such a situa- 
tion, there would be no coercion upon 
present employees, and hence no in- 
terference with their freedom of as- 
sociation unless, of course, they wished 
to change membership; but such con- 
tingency is not considered by the 
court in making that statement. The 
Washington Supreme Court said, in 
continuing, in the Yeager case: 


“The only statutory provision which 
has any possible bearing on this is 
the declaration of policy contained in 
the labor disputes act of 1933, referred 
to above. This policy declaration has 
never been held to prohibit closed- 
shop agreements entered into volun- 
tarily and exerting no compulsion upon 
the then employees of the contracting 
employer.” ** 


The Washington court reiterated 
the dominant fact which enabled it 
to approve the contract—that it did 
not exert compulsion upon the then 
employees. Quite obviously, the ap- 
pellate court had not read this de- 
cision or it would not have cited it as 
it did; or else it did not understand 
what the Washington state court 
said, for it clearly says that such a 
contract is not prohibited if it exerts 
no compulsion upon the then em- 
ployees of the contracting employer. 

The Washington court, in Yeager, 
cited Marvel Baking Company v. Team- 
sters,* where the union sought to pre- 
vent the employer from selling bread 
to nonunion drivers, employees of an- 
other company, as the employer had 
The court made 


agreed not to do it. 
considerable point over the fact that 
the employees of the contracting em- 
ployer, seeking the injunction, were 
all members of unions, and there was 


no compulsion being exerted upon its 
employees. The question was not raised 
as to whether it exerted compulsion 
on the other employees. The court, 
in the Yeager case, continued: 

“Gazzam v. Building Service Employ- 
ees Int. Union, Local 262, . . . and Os- 
troff v. Laundry & Dye Works Drivers’ 
Local No. 566, . . . cited by appellant, 
are not in point.” 


The Washington court was of course 
saying that the facts in those deci- 
sions were different from the facts in 
the Yeager case, where all the employees 
were members of the union, and as the 
court noted further: 

“In neither of these cases was the 
union seeking to enforce a closed 
shop agreement voluntarily entered 
into by the employer.” * 

While, in the Smith case, the con- 
tract between General Motors and the 
UAW may have been entered into 
voluntarily, it is a fact which we doubt 
in view of the position the company 
had taken against the union shop, par- 
ticularly in its sponsored broadcasts, 
and also in view of the fact that in 
a number of the General Motors 
plants the employees went on strike 
when the contract negotiation dead- 
line was reached, as they did not know 
the employer and the union had al- 
ready come to terms on the agree- 
ment. This emphatically indicated 
that there was the pressure of a strike 
hanging over the employer during the 
negotiations, coercing it to agree to 
the union demands—among which was 
included the union shop. We will 
not, however, go back of the em- 
ployer’s statements, which the courts 
so readily accepted, that it was a 
voluntary contract. However, we have 
commented on the Ostroff case above, 





“ Case cited at footnote 39. 

* 3 Lagpor Cases § 60,073, 5 Wash. 2d 346, 
105 P. 2d 46 (1940). The court also cited 
Edwards v. Teamsters Local 313, 4 LaApor 
Cases { 60,527, 8 Wash. 2d 492 (1941), but 
that case concerned picketing by employees 
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who, as members of the union, were pro- 
testing the fact that the employer did not 
pay the union scale wage, a matter not in 
issue in the Smith case. 

“ Case cited at footnote 39. 
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As few as six men can shut down the 
economy of the United States as 
tightly as any dictatorial clique that 
ever ruled an oppressed country. 
: . Theirs . is a power that, 
during just the past year, ordered 
union members out on strikes that 
resulted in 48 % million man-days of 

wages lost to workers 
and their families. —Postmaster Gen- 
eral Arthur E. Summerfield. 





quoting the Washington Supreme 
Court, that even if the contract was en- 
tered into voluntarily, or the employer 
voluntarily acted to require membership, 
it was wrongful coercion upon the 
nonunion employees. 

There is no conflict between those 
decisions. The difference of result is 
due to the fact that in one there was 
coercion against nonunion employees, 
whether due to picketing or a contract 
voluntarily entered into, while in the 
Yeager case, the employees were all 
union, and the contract was entered 
into voluntarily and did not require 
any employees to join the union. 

The Court in the Yeager case con- 
tinued : 

“Blanchard v. Golden Age Brewing 
Co., ... is likewise inapplicable. There 
the employer and the picketing union 
were seeking to coerce the employees 
to discontinue their affiliation with 
one union and join another.” 

This last quotation clearly reveals 
the fallacy of the court’s theory that 
the Indiana Anti-Injunction Act only 
applies during the organizational 
period, while this case shows, as noted 
above, that it applies at any time and 
that it affords continuing protection. 
It follows that instead of the Yeager 
decision confuting the appellants’ con- 
tention, it supports their views. 

The Washington court held that 
the Blanchard case was inapplicable to 


the facts in the Yeager case, where the 
parties had entered into a union shop 
agreement which exerted no compul- 
sion upon the then employees of the 
contracting employer, for in_ the 
Blanchard case we do have the coer- 
cion of the employees upon their free- 
dom of association. However, its 
citation is significant as to the facts 
in the Smith case. 


In Blanchard v. Golden Age Brewing 
Company,*” there was a conflict be- 
tween the Brewery Workers Union 
and the Teamsters. The Teamsters 
first claimed the brewery truck drivers, 
jurisdiction of whom had been as- 
signed to that union by the AFL, but 
later they claimed all of the employees 
in the breweries. Because of the 
pressure of the more powerful Team- 
sters, the employers sided with the 
Teamsters. The Brewery Workers 
had obtained an injunction against 
the coercion of the Teamsters, trying 
to force them into that union. The 
contracting parties were exerting 


“compulsion upon the then employees 


of the contracting employer.” The 
Supreme Court of Washington upheld 
the injunction, remarking, after quot- 
ing from the declaration of public 
policy: 

“It is the contention of the respond- 
ents ... that the teamsters’ union is 
to be considered as the agent of the 
employers with respect to the coer- 
cive acts committed.” 

This is in line with the decision of 
the Supreme Court of the United States, 
in the Gazzam case, where it said: 

“But abuse by workers or organiza- 
tions of workers of the declared pub- 
lic policy of such an Act is no more 
to be condoned than violation of pro- 
hibitions against judicial interference 
with certain activities of workers.” 


The Blanchard decision undermines 
the Indiana Appellate Court’s con- 





* Case cited at footnote 40. 
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tention that the efficacy of the act is 
restricted to freedom of association 
during organization, but it declares 
that, on the contrary, it applies when- 
ever membership is being agitated 
and pressures are being exerted 
through the employer to compel ad- 
herence to this or that union, or none 
at all, and also that the voluntary 
nature of the agreement between the 
employer and the union benefitting 
by the coercion is not determining. 
The language of the last part of the 
Washington court’s opinion in the 
Yeager case is clearly applicable to 
the situation before the Indiana court: 


“There the employer and the picket- 
ing union were seeking to coerce the 
employees to discontinue their affilia- 
tion with one union and to juin an- 
other.” 

These cases, instead of giving sup- 
port to the Smith holding, clearly re- 
veal that that court was in serious 
error. The only difference in the coer- 
cion is that the UAW and General 
Motors were seeking to coerce the 
employees to join, not having been 
members of any union, rather than 
coercing members of another union. 
With this, the Indiana court ends its 
quotation from the Yeager decision, 
and, in the writer’s view, fails utterly 
to justify its statement that the ap- 
pellants’ position was completely 
confuted. 

The Indiana Appellate Court, in the 
Smith opinion, then attacked the ap- 
peal from another angle, saying: 


“The appellants in the instant case 
have petitioned the court for an in- 
junction restraining the appellees from 
requiring the appellants to join the 
UAW under threat of a discharge.” 


The employees of General Motors 
sought an injunction restraining the 
UAW from “compelling the defend- 
ant, General Motors to interfere with, 
restrain or coerce the plaintiff and his 
fellow employees, in their designation 
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of their bargaining representatives in 
self-organization by compelling them 
to join the UAW-CIO, if they wish 
to work for General Motors, in vio- 
lation of their rights under Sec. 
out. . 


It seems clear that the purpose of 
the injunction was to enjoin a viola- 
tion of the state law in forcing Gen- 
eral Motors to coerce the appellants 
to join the union, which was what 
ultimately happened since they joined 
the UAW or paid its fees and dues, 
the prime indicia of membership and 
the purpose sought by the union shop 
contract. 


The court went on to say: 

“Such petition for injunction seeks 
to avoid a discharge of such appellant 
employees and the ultimate effect of 
such injunction would be to prevent 
the discharge of such appellant em- 
ployees by injunction.” 

It is quite obvious in all of these 
cases, Roth, Clark Restaurants and 
Cook Brothers Dairy, that the injunc- 
tion sought ultimately to avoid the con- 
summate type of interference with the 
employees’ freedom of choice in the 
designation of their representatives—a 
discharge of the employees ; for, if they 
did not yield to the coercion and join, 
the employer would have to discharge 
them if it agreed to such a contract. 
In the Blanchard case, the Brewery 
Workers were seeking to prevent their 
discharge, unless they joined the union, 
but they were primarily seeking to 
enjoin a violation of the law, as in 
the Smith case. They did not want 
to join the Teamsters, but would have 
to, as under the contract they had no 
alternative. If the union were only 
seeking their discharge, and not merely 
bringing pressure, we would have the 
situation the appellate court envisages. 
If the union were demanding they 
join or be penalized a sum of money, 
we would have the same wrongful 
situation as in the Smith case, without 
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the court clouding it by suggesting it 
was an injunction to restrain a dis- 
charge. Consequently, it seems a 
little far-fetched to jump over the 
clear primary objective of preventing 
a violation of the law—which is the 
coercing of freedom of association, 
denying employees the right of choice. 
If the alternative had been joining or 
paying a fine, it would be just as 
wrong, since the employees were be- 
_ing forced to join against their wishes. 


The wrongful conduct is coercing 
employees, and interference with their 
freedom of association—their freedom 
to choose whether they want to join 
this union, or some other union, or 
none. The imminence of discharge 
arises only if they refuse to yield, and 
it results rarely in discharge, for only 
two of the approximately 7000 non- 
union employees of General Motors 
in Indiana stood still and refused to 
join. But the injunction is not to 
restrain the discharge—rather it is the 
restraining of interference with the 
employees’ freedom of choice which 
the Indiana Anti-Injunction Act ex- 
presses to be its purpose. The court 
clearly obscured the principles in- 
volved in the case in its effort to find 
the discharge as the object of the 
injunction. 

The Indiana Appellate Court con- 
tinued, saying: 

“The law seems to be well settled 
in this state that specific performance 
will not lie to enjoin the violation of 
a contract for personal services.” ** 

It is very clear that this was not a 
petition for an injunction to forbid 
the violation of the collective bargain- 
ing contract. The plaintiff sought to 
enjoin the violation of the Indiana 
Anti-Injunction Act.*® Each of the 
four paragraphs of the specific peti- 
tion in the Smith case sought that the 


defendants be restrained from com- 
pelling the defendant General Motors 
from interfering and coercing the 
plaintiffs to join the union, or from 
interfering in the designation of their 
bargaining representatives. Conse- 
quently, the court’s comment is en- 
tirely irrelevant and evasive of the 
question raised. It therefore is plain 
that the quotations from the cited 
case of Schwier v. Zitika®® have no 
significance in determining the ques- 
tion in the Smith case, for there some 
patrons of the school sought to have 
the school board enjoined from dis- 
charging a teacher in violation of his 
contract of employment. The ap- 
pellants did not seek to have General 
Motors. or the UAW enjoined from 
discharging the appellants. 

Likewise, the case of Faultless 
Castor Corp. v. VEW," quoted by the 
court, is not pertinent. There it was 
claimed that four employees were dis- 
charged in violation of the collective 
bargaining contract. The appellate 
court held that the employees were 
not entitled to an order reinstating 
them, but that their remedy was for 
damages at law. In the Smith case, 
there was no claim that the contract 
had been violated, nor was any relief 
sought under the contract. Actually, 
in a sense, the plaintiffs were seeking 
a breach of the contract in that they 
sought an injunction to bar compli- 
ance with the terms of the contract, 
which performance would be a vio- 
lation of their rights under the Indiana 
act which gave protection from inter- 
ference with their freedom of choice 
as to membership or nonmembership 
in a union. There was no request 
that the defendants be enjoined from 
discharging the plaintiffs. The de- 
fendants used threats against the plain- 
tiffs to force them to yield and join. 
It was wrong of the defendants to 





* Case cited at footnote 20. 
* Indiana, Burns Stat. Ann., Secs. 40-50I— 
514. 
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threaten the discharge of the plain- 
tiffs if they did not join, which was 
in violation of their freedom of asso- 
ciation. It therefore appears that the 


court was extremely bewildered in 
its arguments and seemed to justify 
wrongdoing and the use of compul- 
sion against the plaintiffs there to 
force them to do something which 
the employer was not permitted to 
require under the law. 


There was no request that the 
court enforce the contract in question, 
or that the defendants be enjoined 
from violating it. The contract violated 
the public policy of the state. For that, 
it should be enjoined. The cases cited 
in Faultless Castor relate to efforts 
made to secure reinstatement, and 
facts comparable to that case, which 
are not involved in the Smith case. 


The plaintiffs in the Smith case had 
no quarrel with the position that the 
appellate court quoted from the Fault- 
less Castor case that “the employee could 
not compel reinstatement. “The ap- 
pellees are not without a remedy. 
They have an adequate remedy at 
law, and so under the statute, to say 
nothing of general equitable princi- 
ples, the injunction should not have 
issued.’ ” 


While applicable to the facts in 
Faultless Castor, this has no pertinence 
in the Smith case, for the plaintiffs 
in Smith sought the only remedy avail- 
able, and the one they were entitled to, 
to restrain the defendants from violating 
the public policy of Indiana. Their 
claim was not contested—that the en- 
forcement of the union shop contract 
violated that public policy, in that it 
interfered with their freedom of as- 
sociation by compelling them to join 
the union. There was no legal remedy 
available. The plaintiffs did not, as 
the Smith court said, seek “‘the man- 
datory continuation of such respective 
relationship,” which it is agreed “can- 


not be the basis for specific perform- 
ance and equitable intervention.” 


The defendants in Smith were de- 
manding that the plaintiffs join the 
union as a condition of continued em- 
ployment. This demand interfered with 
the plaintiffs’ freedom from interfer- 
ence by the employer in the designation 
of their representatives. Regardless of 
what might follow if they failed to 
accept the required designation, it 
was wrongful interference and the 
plaintiffs were entitled to relief. 


The court then abandoned the dis- 
cussion of the anti-injunction act, and 
took up the constitutional question, 
raised by the appellant Smith, that 
“Article I, Section 1 of the Bill of 
Rights of the Constitution of the 
State of Indiana guarantees to the 
worker ‘liberty’ to engage freely in 
any work he can do, without being 
required to agree not to join a union 
or to join a union. Therefore, the 
appellant was entitled to a temporary 
injunction to restraint the violation 
of this right.” 


The court noted that the appellant 
cited Weisenberger v. State,®°? where the 
Indiana Supreme Court said: 


“A constitutional personal liberty 
clause, or the right to pursue . 
proper vocation, is regarded as an 
inalienable right, and a privilege not 
to be restricted except for good cause.” 


The Indiana Appellate Court then 
quoted from the appellant Smith’s dis- 
cussion of the Weisenberger decision: 


“*This decision declared that the 
right to work at an occupation or 
trade, where we can find a job, is part 
of the “liberty” protected by the Con- 
stitution. It is no guarantee of a job at 
any place, because jobs must be cre- 
ated by the employer. The employer 
is the only one who creates jobs, and 
if the worker can persuade him that 
he can perform the job, neither em- 





® 202 Ind. 424, 175 N. E. 238 (1931). 
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: at a gathering of business 
leaders | heard a middle-aged man 
say, “I never attended a precinct 
meeting in my life."’ Well, | have! 
: And | must confess it isn’t 
the place business and civic leaders 
are conspicuous. But you will find 
the self-seekers and the touts and 
the racketeers, and this is where the 
political dope is put together and 
this is where candidates, for 
many minor offices at least, are 
selected.—tester O. Schriver, execu- 
tive vice president of the National 
Association of Life Underwriters. 





ployer nor the union nor the govern- 
ment can interfere with his “liberty” 
to work at that job, by compelling 
him to join or not join a union.’.. .” 

The court twisted this statement 
saying: 

“Appellant’s constitutional argument 
proceeds upon the assumption that a 
worker may force his employment 
upon a particular employer, which is 
the situation where the employer has 
made a voluntary contract determin- 
ing whom he will or will not employ. 
To force an employer to take a par- 
ticular worker on the ground that he 
has the right to work at that particular 
job certainly smacks of totalitarianism.” 


The appellant’s contention was 
merely that if the worker could per- 
suade the employer that he could per- 
form the job and the employer was 
willing to hire him, no one could inter- 
fere with his “liberty” to work at that 
job by compelling him to join or not 
join a union. It is all dependent upon 
the employer’s willingness to hire him, 
as a condition precedent to any em- 
ployment rights. On the other hand, 
the court affirmed the right of the em- 
ployer and the union to make con- 
tracts in violation of the expressed 
public policy of the state, which the 
supreme court had declared to be the 
established law of the state. Clearly 
when an employee is being forced 
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to join a union under such a contract, 
his rights are being injured and the 
law is violated. 


The appellant had continued further, 
pointing out that it was sometimes 
argued by the unions and extremists 
that the worker has a right to a job, 
whether or not there is a job; but the 
employer is not in a position to guar- 
antee a job. The guaranteed annual 
wage is based upon that theory, which 
the court described as totalitarian. It 
was a little absurd for the court to take 
that position, in Smith, when the dis- 
cussion clearly rebutted any claim to 
a job unless an applicant has been 
accepted by the employer. 


The appellant’s argument finds sup- 
port in the position taken by the 
courts in Roth, Clark Restaurants, and 
others in their interpretation of the 
declaration of public policy—which 
law is the expression of constitutional 
rights. 

In its conclusion, the Indiana Ap- 
pellate Court discussed the enactment 
of the Indiana right-to-work law by 
the 1957 Indiana General Assembly. 
The argument was raised in the lower 
court in the Smith case—which was 
prior to the enactment of the right-to- 
work law, being in 1955—that on three 
occasions attempts had been made to en- 
act such a law, and that the general 
assembly had rejected them. Because of 
these events, the position was taken that 
the general assembly did not believe 
that the Anti-Injunction Act banned 
union security. In a strange pro- 
cedure, the judge in the lower court 
stated that he had himself gone to the 
legislative bureau of the general as- 
sembly and had found that such bills 
had been introduced and had been 
rejected. With this experience as a 
basis, and not from any evidence be- 
fore court, the lower court ruled that 
the Indiana act did not ban such a 
contract, and it denied the injunction. 
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Your representative owes you, not 
his industry only, but his judgment; 
and he betrays, instead of serv- 
ing you, if he sacrifices it to your 
opinion. —Edmund Burke 





However, it had not been shown 
that these bills had actually been of- 
fered for passage, but rather that they 
had all died in committee or had been 
withdrawn. It was difficult to follow 
the reasoning of the court that be- 
cause such bills had been introduced 
it meant that the legislature did not 
believe that the Indiana Anti-Injunc- 
tion Act banned union security. Rather 
the opposite seemed more logical— 
that the legislature had allowed the 
bills to die without action because 
such a law was not needed in view of 
the declaration of public policy. Be- 
cause some individual legislator in- 
troduces a bill, it does not mean that 
that act is not the consummate think- 
ing of the legislature which binds it as 
an expression of its will. 


Such a view must lead us to con- 
clude that because a legislator intro- 
duces a bill there is, therefore, no law 
covering that subject. 
is ridiculous, and ascribes to legis- 
lators wisdom which, unfortunately, 
many do not have. 


The court said, however: 


“Since Section 1 of Chapter 19, 
Acts of 1957 General Assembly, de- 
clares the public policy for the State 
of Indiana to be that union security 
contracts are not valid, such language 
would be meaningless and unneces- 
sary if Section 2 of the Anti-Injunc- 
tion Act already made such contracts 
invalid, and Section 3 of such act con- 
tains a saving clause declaring illegal 
only contracts entered into or extended 
after the effective date of the act.” 


The discussion ignores the fact that 
the earlier law had not been enforced 
and that the Indiana right-to-work law 
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Such a view 


provided penalties not afforded by the 
anti-injunction act. Moreover, with- 
out the saving clause, the law might 
have had an ex post facto character 
which would render it unconstitu- 
tional. Hence, the court’s argument 
is very lame. 

The court further said: 

“This leaves the presumption that 
contracts entered into or extended be- 
fore the effective date of such act are 
valid.” 

This is a presumption which cannot 
be supported in view of the above 
comment. Clearly, such contracts 
prior to the enactment of the right- 
to-work law were not crimes subject 
to fine, but they were in violation of 
the public policy of the state. 


Conclusion 


The court in the Smith 
plainly seeking an out from the clear 
application of the Indiana Anti-Injunc- 
tion Act, to the interference with the 
employees’ freedom of choice assured by 
the act, which is entailed in the union 
shop contract. The court completely 
failed to extract any logic from its posi- 
tion that the law does not apply because 
picketing or similar open coercion 
was not present, or that the law 
only applies prior to the selection by 
the majority of a bargaining agent— 
although the language of the act con- 
tains no such limitation, expressed or 
implied, and it refers only to the indi- 
vidual unorganized worker. 


case was 


Failing there, the court distorted 
the constitutional argument, seeing in 
it a totalitarian move, although ob- 
viously the requirement of compul- 
sory membership in a labor organization 
has, in the opinion of many, moved 
us far in that direction by depriving 
workers of their choice and making 
their obtaining jobs dependent upon 
membership in such an organization. 

(Continued on page 414) 
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The Labor Press: 
Its History, Nature and Influence 


By FRANK KABELA, Jr. 





In this article, the author, through tracing the past history and the cur- 
rent developments of the labor press, reveals the changes that have 
occurred in the content, the readership and the editorship of the labor 
press in this country. It is the duty of this press, he feels, to make itself 
more influential throughout all strata of society—to become a source 
of free thought, the ‘‘loyal opposition’’ to any and all governments. 





HE LABOR PRESS has long been a fixture on the American 

scene. It was born with the organized labor movement, and its 
size and power have varied with that of American unionism itself. 

With more than 18 million members, organized labor in America 
is at a zenith in its jong existence. Thus the labor press, too, is greater 
in scope now than ever before. The combined circulations of labor 


publications reach 25 million. Almost every union member receives 
at least one such periodical, and many receive two or more. 


This gigantic institution began in 1828, in Philadelphia, when the 
Mechanic’s Free Press, America’s first successful labor publication, 
went to press.’ It is significant to note that this pioneer publication 
followed, by several months, the election of Andrew Jackson. In con- 
junction with the political success of the Populists, labor began to 
expand and now desired a voice for its opinions.” 

The Free Press had an average weekly circulation of 1,500. While 
at first glance this appears to be small, it was actually good during a 
period when the biggest New York papers rarely exceeded a circula- 
tion of 4,000. 

It must be added that an earlier attempt to found a labor publica- 
tion did not meet with success. The Journeyman Mechanic's Advocate, 
founded in 1827, lasted only a year because of a lack of support. The 
Free Press \asted until 1837, when the fingers of depression closed the 
pocketbooks of its subscribers. 

In the eari'y days of agitation for labor reform, several newspapers 
were founded in support of the growing movement, although the 
publishers themselves were not unionists. The Workingman’s Advocate, 





1 AFL-CIO News, August 24, 1957, p. 9. 
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founded by an English printer in New 
York in 1829, was one of the strongest 
of these. Another important general- 
interest publication supporting the 
cause of the American worker was the 
Free Enquirer. This was published in 
New York, beginning in 1829, by 
Fanny Wright, a leader in the New 
Harmony utopian colony and a pro- 
ponent of many social reforms, as well 
as unionism. 


As previously mentioned, the de- 
pression of 1837 took its toll in the 
labor press, as well as in the strength 
of the infant union movement itself. 
However, as the movement recovered 
from the devastating effects which a 
depression always brings to organized 
labor, the press, too, re-emerged—the 
rallying cry for this era being “land 
reform.” 


The labor press of the postdepres- 
sion period was not significant in the 
light of the astounding developments 
of the Civil War era. The prewar 
years saw many papers born in support 
of the growing labor struggle. Typical 
among these were the Mechanic’s Own 
(New York, 1859), New England 
Mechanic (Boston, 1859), New York 
Banker and Workingman’s Leader 
(1859) and two German-language 
publications for the growing popula- 
tion of immigrant laborers, Arbeiter 
and Soziale Republik, both founded in 
New York in 1858. 


The decade of 1863-1873 saw per- 
haps the greatest development of the 
labor press in United States history, 
when no less than 120 journals of 
labor reform appeared. Perhaps the 
most important of these, and one of 
the best labor papers ever published, 
was Fincher’s Trades Review.* 


Founded in Philadelphia on June 6, 
1863, Fincher’s was published originally 
as a secret organ of the “Mechanics 
& Blacksmiths.” Mr. Fincher was 
secretary of this organization, and 
was instrumental in the publication’s 
becoming a voice of the entire labor 
movement. Through the publisher’s 
knowledge of all aspects of the union 
movement, and through his contacts 
with many of the labor leaders of 
the day, the four-page paper became 
one of the first publications to present 
news and views of more than one facet 
of the labor scene. Fincher’s was pub- 
lished weekly for three years and had 
an average circulation of 11,000. 


Another leading example of the 
internally edited labor journals of the 
Civil War period was the Working- 
man’s Advocate, issued weekly in 
Chicago from 1864-1877. Andrew 
Cameron, editor of the Advocate, has 
been called “the greatest labour editor 
of all time” by John R. Commons. 
His paper served as the official organ 
of the Chicago Trades Assembly and, 
later, the National Labor Union. The 
Advocate reflected the views of the 
western labor movement. 


Labor also had 
were not directly involved in the 
union movement. Several papers of 
general interest, which gave special 
space and weight to the publication 
of news and opinions about labor 
organizations, were founded during 
the War Between the States. One of 


spokesmen who 





* Work cited at footnote 2, p. 203. 
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the best of these was the Daily Eve- 
ning Voice of Boston. This paper, 


which enjoyed a large circulation in 
New England, also carried the local 
and telegraphic news of the day. The 
V oice, which was published from 1864 
to 1867, was unique among labor 
papers of the period in that it carried 
many columns of advertising.® 


An interesting aspect of the history 
of both the Advocate and the Voice, as 
well as other labor publications of the 
era, is that they were begun by strik- 
ing or locked-out printers. Another 
notable newspaper of labor interest 
which started in this manner was the 
St. Louis Daily Press, published from 
1864 until 1866. It has been noted by 
labor experts that the editors of this 
period considered themselves pioneers 
in the field of labor journalism, as 
the earlier papers had died and been 
forgotten with the fluctuations in 
union activities.‘ 

Any history of the early days of the 
labor press must be incomplete, as 
these pioneer efforts were usually 
short-lived and records and files are 
rare. A survey has been presented 
of the early years, highlighting those 
papers which are felt to be represen- 
tative and important to this study. 


5 


Content of 
Labor Press Today 

Many studies have been made of 
the content of labor publications. 
Controversy has developed within 
journalistic circles,as to what is really 
in the average periodical, what should 
be in it, and who reads it. 

The average union publication at- 
tempts to present itself as strictly a 
news publication. The amount of 


space supposedly devoted to factual 
news and feature stories is about 
85 per cent, according to a recent 
survey.’ In the same study it was 
shown that other categories of con- 
tent were included as follows: un- 
signed editorials, 5 per cent; officer 
opinion, 9 per cent; reader opinion, 
1 per cent; and industry opinion, 0.5 
per cent. 

Thus the union paper 
serve as a forum for the opinions of 
members or management to any great 
extent. Communication moves in only 
one direction—from union headquarters 


does not 


down.$ 


In general, the news and features 
which appear in these publications 
are in line with the union philosophies 
in all areas, particularly in politics 
and economics. It is primarily this 
aspect of these publications that has 
led them to be called “monuments 
to dullness.” ° To combat this dull- 
ness and to make the publications 
attractive to the reader are major 
problems of the labor editor. 

Weapons in the war against dull- 
ness include many of the innovations 
of the standard commercial press. 
Among these columns, 
do-it-yourself news, comics, sports, 
health and women’s news. Examples 
of these are seen frequently in labor 
publications: “Chicken Dishes Take 
On Fancy Airs,” a full-page spread 
on recipes in the United Mine Workers 
Journal, and “Makin’ and Fixin’ With 
Howie Didit,” a regular do-it-yourself 
column in the United Steelworkers’ 
Steel Labor. 


are recipe 


A leading midwest labor editor 
offered these suggestions for improv- 





* Work cited at footnote 4, Vol. II, pp. 
16-17. 

*Work cited at footnote 4, Vol. II, pp. 
16-17. 

"Richard A. Garver, “The Labor Press 
as a Leadership Tool,” Journalism Quar- 
terly, Summer, 1958, pp. 324-332. Professor 
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ing the readability of labor publica- 
tions: livelier style, more variety in 
content (Washington news of interest 
to labor, craft news, local union news, 
etc.), and more sports and women’s 
pages. He also stressed that labor 
papers should maintain high moral 
standards, so that they can become 
a family item.”° 


The treatment of the rather com- 
plex (and dull to the average worker) 
subjects of contracts, pension plans, 
welfare programs and labor laws is 
another serious problem facing the 
labor editor. The readers demand, of 
course, that they be informed about 
such things, and the union publication 
is usually the most practical method 
of presentation. But when these items 
are dealt with in the papers, they are 
usually so uninteresting and confus- 
ing that they annoy and bore the 
reader. 


It has been proven in the past that 
the best way to solve this problem is 
to explain the complex economic issues 
in terms of the everyday, “bread and 
butter” economy of the average work- 
ingman-reader. Of course, this requires 
a great degree of editorial talent among 
those who produce labor journals. 
Today this talent is being found in 
increasing volume, as the labor press 
editorships are leaving the hands of 
favored—but untrained—unionists and 
are being given to trained journalists. 


For the most part, unions have 
realized the necessity of getting a 
higher quality press performance. 
There are many conferences and work- 
shops held annually to encourage a 
better labor press. Among the most 
successful of these are the University 
of Wisconsin Labor Journalism Work- 
shop, the University of Illinois Con- 
ference for Labor Journal Editors, 


several programs in this area spon- 
sored by the University of Minnesota 
Industrial Relations Center, and the 
Rutgers University Institute of Labor 
and Management Relations. A series 
of handbooks on the subject has been 
prepared by the University of Illinois 
Institute of Labor and Industrial 
Relations. 


Programs such as these are usually 
cosponsored by the labor relations 
departments and the schools of journal- 
ism of the educational institutions 
involved. State and regional unions 
also participate. 

Another organization devoted to 
raising the standards of the labor 
press is the International Labor Press 
Association (ILPA). Representatives 


of almost 300 union publications make 
up this organization, which reviews, 
criticizes, and attempts to improve 
the labor press situation. Peter Ter- 
zick, editor of the Carpenter, is cur- 
rently the president of the ILPA. 


The “labor press,” as a generic 
term, describes many different types 
and forms of publications. As previ- 
ously mentioned, some are published 
by, and for, members of particular 
unions, while others are prepared 
from outside the limits of a particular 
organization for the consumption of 
the general labor public in a certain 
geographic area. The formats of these 
journals range from the erratically 
issued mimeographed sheets of small 
locals to the slick, monthly magazines 
(or the professional-quality weekly 
newspapers) of the gigantic interna- 
tional unions. 

The budget situation is a serious 
problem for most labor papers which 
are not underwritten by wealthy 
internationals. Subscribers will not 
usually support a paper which is not 
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reasonably priced. Thus, in the past, 
the smaller publications have had to 
rely on advertising for support. How- 
ever, recently, a blow against this 
practice was levied which may spell 
doom for some of the economically 
weaker journals. 

“Prompted by McClellan Commit- 
tee disclosures that racketeers had 
been lining their pockets through the 
sale of space in ‘official’ labor journals 
and weeklies, [AFL-CIO President 
George| Meany issued a ruling to the 
effect that henceforth no publication 
sponsored by any body chartered by 
AFL-CIO could publish either of two 
kinds of ads,’ ** namely, those from 
employers who are not 100 per cent 
unionized by the AFL-CIO and those 
which are not signed, “i. e., the ‘friend 
of labor’ type, so dear to the racket 
press.” ?* 

Most labor papers rely on the types 
of local advertisers who are least 
likely to be unionized: retail stores, 
garages and banks. Meany defended 
his ruling by stating that papers 
should be supported by trade union 
money, not by that of businessmen, 
but this did not pacify the journalists 
who that a 
worse than no press at all. 
Alfred Hayes of the Machinists, in a 
recent speech, proposed that a non- 
co-op system might be the 
Only future trials will tell. 


press is 
President 


feel subsidized 


profit 
answer. 


Contemporary Labor Press: 
Influences and Effects 
Criticism has often been levied 
against the labor press for its position 
It has 


slant 
of the 


as a tool of the union officials. 
been that labor editors 
their material to the benefit 
rulers of the union. 


said 


The Garver study previously quoted 
has found sufficient basis for this 
charge. In his survey the author 
states that “the labor publication today 
is published primarily to sell the union 
leaders and the organization to the 


workers.” ?° 


The themes of the content of the 
labor press were analyzed and tabu- 
lated for frequency of appearance. 
Some of the most frequently repeated 
ideas follow: (1) The union protects 
the workers’ interest (27 per cent of 
articles). (2) The worker can place 
his trust in the union (15 per cent of 
articles). (3) Workers must give 
total support to the union (9 per cent 
of articles)." 

An interesting contrast to the repe- 
tition of these themes is that the 
object of refuting union policy or 
officer’s actions was found only twice 


throughout the study involving all 


the copy in the 34 publications studied. 


The importance of these findings 
is increased when they are studied 
in conjunction with those which re- 
sulted from a study by R. O. Nafziger, 
director of the School of Journalism, 
University of Wisconsin. His survey 
involved questioning readers of labor 
publications as to their opinion of the 
papers. 

Two hundred regular readers of the 
labor press responded, and revealed 
that they have great confidence in the 
quality and truthfulness of the pub- 
lications. Eighty-four per cent of the 
readers said that they felt the labor 
press, as they knew it, was, on the 
whole, more truthful than the general 
dailies on labor matters. Another query 
revealed that 82 per cent thought the 
labor press was doing a good job of 
reporting world affairs, and 78 per 
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cent felt that the labor publications 
were accurate in their news reports.”® 


Thus the labor press is received 
with confidence by its readers, and 
this lends great importance to the 
question of the influence of union 
officials on the presentation of the 
news. If the press is a tool of leader- 
ship, it is certainly a good one, for 
the readers are not aware of any 
inaccuracies or slanting therein. 


; An interesting comparison to the 
‘facts revealed in the Garver study 
(as quoted previously) is another 
aspect of the Nafziger report. A group 
of national labor editors was asked 
to give their impressions of the func- 
tions of the labor paper. The most 
frequently mentioned function was 
that of a medium of open expression, 
but Garver contends that it is only 
a medium of expression for the union 
hierarchy. 

Thus we see the labor press as an 
institution of many faces—readers 
feel it is an honest and fair source of 
information ; editors feel it is an open 
forum for free expression and honest 
reporting; but outside investigators, 
however, see it as a biased tool of the 
labor leaders. 


Another frequently mentioned func- 
tion of the labor journals is inciting 
workers against management. Sur- 
prisingly, the Garver survey shows 
that the editors usually are on the 
defense in their struggle with man- 
agement. A study of the attitude 
presented in the articles studied showed 
that 57 per cent of the stories were 
defensive, 23 per cent were neutral 
and only 7 per cent were considered 
to take an offensive stand. The labor 
editors use the space in their publica- 
tions for what they consider a more 
important process—building up and 


justifying the actions and demands 
of the union, rather than attacking 
the labor opponents.*® 


In the field of education, the labor 
press has its most worthwhile “reason 
for being.” The papers serve to ex- 
plain and interpret the problem of 
wages, pensions, and generil industry 
concepts for the rank-and-file unionist. 
Of course, this is an area in which 
editorial technique is of prime im- 
portance, and only a talented editor 
can translate complex economics ac- 
curately and interestingly for the 
worker. Other aspects of the educa- 
tion function extend beyond the bounds 
of union and industry. Cultural ar- 
ticles, reviews and feature stories on 
life around the nation and the world 
are invaluable in helping the worker 
to acquire a better background for 
the demands of a complex society. 


Functions of Labor Press: 
Present and Future 

What part does the labor press play 
in society today? Is there a need and 
a purpose for this institution, or is it 
doomed to be solely a propaganda 
medium for the rulers of unionism? 


These are certainly valid questions, 
and for this reason many men, both 
from within and without the labor 
movement, have endeavored to answer 
them. I have reviewed several of the 
answers and I have arrived at several 
suggestions of my own. Those most 
applicable follow : 


(1) Perhaps the most obvious rea- 


son for the existence of the labor 
press is the one mentioned several 
times previously—that is, to inform 
and educate the worker-reader about 
the events and actions in the field of 
labor-management relations, to ex- 


plain to the reader his part in the 
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Manufacturers who have concluded 
wage settlements which 

[might] stabilize employment costs 
have found escalator clauses forc- 
ing their labor rates upward, with- 
out an accompanying industrial price 
advance. Raising prices to recap- 
ture these added production costs 
contributes another boost to the 
[Consumer Price] Index, and we 
have a self-generating spiral.—Wil- 
liam Karpinsky, of the American 
Cyanamid Company. 





constant flux of the field, and to reveal 
to him how he will be affected by 
contract negotiations, strikes, pension 
plans, and the multitude of other 
labor-management problems. 


(2) The labor press can play the 
role of the gadfly in keeping a critical 
eye on government and industry, and 
proclaiming what it sees as wrong. 
Of course, this can only be accom- 
plished with complete success when 
the press has the interests of all of 


labor at heart, and not only those 
of a few officers. Today only very 
few labor editors can claim this char- 
acteristic as applicable to their papers. 
Perhaps, with all the interest being 
shown in improving the labor press, 
the future will bring a more wide- 
spread inception of it. 


(3) It has been said that “no press 
has done as much in furthering civil 
liberties.” *7 Unions have always been 
champions of the so-called little people, 
and the labor press has reflected this. 
Certainly, this is a valuable attribute 
in a society such as ours, one riddled 
with strife over discrimination and 
segregation. If labor journalism could 
continue, and even magnify, this serv- 
ice, it certainly would have a valid 
reason for existing in America. 


(4) In the past, labor publications 
have served to arouse their readers in 
areas other than union-management 
activities. Civic reform and other com- 
munity activity of a like nature might 
well be undertaken to a greater extent 
in the future. In Michigan, a cam- 
paign to killa state gas tax was under- 
taken by labor publications, among 
other organizations, recently. Petitions 
were circulated under the auspices 
of these publications, and 153,000 
signatures were acquired.** 


(5) The most prominent function 
of the labor press in the past has also 
been the cause of the greatest criticism. 
The labor publications serve to present 
the views of labor to the public, who 
might otherwise not get the complete 
story. This was the reason for the 
inception of the first labor paper, and 
it will probably be the reason for the 
continuation of the institution in the 
future. Is this partisanship sufficient 
reason to call the labor journals use- 
less and even dangerous, as they have 
been referred to in the past? 


Labor editors are among the first 
to admit that their papers are partisan 
toward the cause of labor. It is ri- 
diculous to think otherwise. I feel 
that this one-sided stand is not a valid 
reason for criticism of these publi- 
cations. I could not explain my stand 
on this any better than Allan Swim 
did when he said that “the labor press 
is partisan, but they make sure you 
know it before you begin to read the 
paper—the heading on the top of the 
first page will tell you ‘published by 
the AFL-CIO.’ The daily paper de- 
livered to your house every day ‘may 
be owned by, and favorable to, the 
First National Bank, but it never says 
so in the masthead.’ ” ** 





“Allan L. Swim, “The Labor Press: 
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given before the University of Illinois Con- 
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(6) A completely new concept of 
the future role of the labor press has 
been brought forth in recent months. 
President Hayes of the Machinists, 
in a recent speech, called for a “labor- 
sponsored press dealing with local 
news and local issues.”*° He en- 
visions a press which can bring for- 
ward the other side of the story so 
often hidden by the commercial press. 
Other leaders in the field have agreed 
with Mr. Hayes. They feel that 
America is given only part of the 
news because of the one-party, mo- 
nopolistic nature of the daily press." 

President Hayes’ plan is certainly 
worthy of the utmost consideration. 
He proposes the institution of a sam- 
ple paper of this nature, under the 
supervision of the ILPA. Perhaps 
if this were done, labor could prove 
to the nation that the labor press can 
serve the best interests of all and be 
a worthy contributor to democracy’s 
function. 


Personal Charge to Labor Press 


Today, the labor press is in an era 
of transition, an era which can spell 
the life or death of this 130-year-old 
venture. The leaders of American 
labor must realize the power of this 
institution and have enough foresight 
to remove it from its position as a 
tool for control of the working mass, 
and, instead, make it a force of in- 
fluence throughout all strata of society. 


If this is done, I am sure that Ameri- 
can labor will make many new friends 
for itself and discover itself in a highly 
unusual (for labor) position of respect. 


Make the labor press the voice of 
the little people of America, make it 
the flagship in a flotilla of independ- 
ent and patriotic thought, make it the 
“loyal opposition” of any and all gov- 
ernments—make it these things and 
you will be making for it, and for all 
of organized labor, a place of honor in 
American history. [The End] 





THE LEGAL PROTECTION OF VOLUNTARY UNION MEMBERSHIP 
—Continued from page 406 





Finally, the court argued that the 
fact that the right-to-work law was 
passed, carrying out in specific terms 
the declaration of public policy in the 
Indiana Anti-Injunction Act and pro- 
viding penalties not obtained before, 
that therefore the declaration of pub- 
lic policy did not mean what it said— 
although the statements in Congress 
pointed to the purpose of protecting 
freedom of association, as well as 
what the court itself had previously 
held in the Clark Restaurants and Cook 
Brothers Dairy cases—but meant some- 
thing else. It is therefore with sincere 


regret that we must conclude that in 
the Smith case, the Indiana Appellate 
Court determined upon a certain result, 
for what reason we cannot suggest, and 
then struggled desperately and unsuc- 
cessfully to find persuasive reasons to 
support such result. It is unfortunate 
that the court did not take the oc- 
casion afforded by its decision in the 
Snavely case to reaffirm its position 
in the Clark Restaurants and Cook 
Brothers Dairy cases, which were so 
beclouded and confused by the court 


in the Smith case. [The End] 





* Work cited at footnote 11. 
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Arbitration 





Developments 








Wages and Payments— 
Cost-of-Living Clause 


Was a company correct in its conten- 
tion that a contract provision for wage 
adjustments based on a cost-of-living 
index did not apply to newly hired em- 
ployees until they had been employed 
for a period covering two separate in- 
dex dates? 


A dispute involving the interpreta- 
tion and application of a cost-of-living 
provision was heard in New York 
recently by Burton B. Turkus. A per- 
tinent part of the provision read: 

“ARTICLE 17: COST OF LIV- 
ING: Notwithstanding the provisions 
of Article 18 it is mutually agreed 
that the weekly earnings of the em- 
ployees shall fluctuate up or down in 
accordance with the increase or de- 
crease in the United States Bureau of 
Labor Statistics, Cost of Living Index 
for New York City, known as the 
Revised Consumer Price Index for 
Cities. 

“Adjustments hereunder shall be 
made quarter annually on the first 
days respectively of the payroll weeks 
beginning next after the first of June, 
September, December and March of 
each year of the contract except the 
March of 1961. 

“The first adjustment date here- 
under shall be the first day of the 
payroll week next following March 
1, 1959. In making the quarterly ad- 


Arbitration 


justments the index of the 15th day 
of the months of April, July, October 
and January preceding the appropriate 
adjustment date shall be used as a 
measure to determine the change in 
the index. Thus for the June 1959 
adjustment the index of April 15 will 
be used, etc. Should the applicable 
index for any quarter show a rise 
over the applicable index for the pre- 
ceding quarter wages will be adjusted 
upward so as to reflect the cost of 
living index of 60 cents per week for 
each full 1.0 points upward or down- 
ward of the applicable index over the 
past index. Adjustments will 
only be made in full index point 
changes. Changes less than a full 
index point will not count. _ 


In September, 1959, the company 
granted a wage increase to those em- 
ployees who had been in its employ 
on the April 15 index date, based on 
the index rise between that date and 
the July 15 index date. Subsequently 
this grievance was brought by the 
union on behalf of two employees 
who had begun their employment 
shortly before July 15, but had not 
been given a similar increase. The 
union alleged that the two were en- 
titled to an increase since they were 
in the company’s employ prior to the 
last index date—July 15. 


In response, the company argued 
that the contract called for an adjust- 
ment only when a full point change 
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occurred in the index, and that from 
the date of employment of the two 
grievants to the July 15 index date 
there was not a full-point change in 
the index. Additionally the company 
contended that, considering the basic 
purpose of a cost-of-living clause, it 
was illogical to claim that an em- 
ployee hired shortly before an index 
date could have been adversely af- 
fected by a rise in the cost of living 
which had taken place largely over 
a period of time when he was not 
employed by the company. 


Mr. Turkus agreed with the union 
that the contract language compelled 
application of the provision to all em- 
ployees hired prior to July 15. In 
this regard he said: 


“The critical language is as follows: 
‘It is mutually agreed that the weekly 
earnings of the employees shall fluc- 
tuate up or down . The Em- 
ployer could readily have inserted a 
provision limiting the category of 
employees to those who are on the 
payroll for a period spanning two 
‘index dates.’ It did not. Most prob- 
ably such requirement was never con- 
sidered at the time of the negotiation 
and the preparation of this clause or 
article. In any event, the benefits 
accrue to all employees who are on 
the Company’s payroll as of the given 
index date whether it be for just one 
day or for the entire three months 
preceding the index date. 


“The Company’s argument of the 
inequity of giving to an employee 
who has been employed for but one 
day prior to the index date an increase 
equal to those who have labored for 
months or years can only be matched 
by the injustice of not giving a cost 
of living increase to an employee who 
is hired but one day after the index 
date. Moreover, the contention of 
the Company that there must be an 
increase of one point from the date 
of employment to the next index date, 
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to create eligibility for a cost of living 
increase is not borne out by the lan- 
guage which relates the increase only 
to a change occurring between index 
dates—nowhere is the date of employ- 
ment mentioned. 


“The basic purpose of a cost of 
living clause is not frustrated by the 
interpretation of the language ren- 
dered herein. While the specific pur- 
pose of such a clause is to assure that 
the wages negotiated for particular 
employees by the Union shall not be 
diluted by the spiralling costs of food, 
shelter, clothing and services, it has 
the corollary and equally important 
purpose from the viewpoint of the 
Union and its members, of assuring 
that the wage rates for various classifi- 
cations of employees truly reflect the 
real dollar value placed on them by 
the Union and its members.” 


Discharge—Disloyalty 

Did an employee's conduct—in visiting 
the plant of one of his employer's com- 
petitors, in writing the latter that he had 
valuable technical information which he 
would divulge if the competitor would 
employ him, and in subsequently refus- 
ing to give his employer information 
about his visit which would aid the em- 
ployer in a patent infringement suit 
against the competitor—warrant his 
discharge by the employer? 


Shortly before leaving on vacation, 
an employee with five years of service 
as a maintenance mechanic for a St. 
Louis glass beads manufacturer wrote 
to the president of a competing firm 
in Albuquerque. In his letter the 
employee wrote that he had heard 
that the competitor was opening a 
new bead plant and that he was very 
much interested, inasmuch as he had 
been working on several methods of 
making beads and two or three differ- 
ent ways of screening them. He then 
outlined his qualifications and inquired 
if the competitor “‘needs a man to help 
set up his production.” His vacation 
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itinerary included a trip to Albuquer- 
que, where he visited the competitor’s 
plant and talked with its president. 


Upon his return, he was summoned 
to the office of the company president 
who expressed surprise that the em- 
ployee had been allowed to visit the 
plant, since he himself had been re- 
fused entry a few weeks earlier. The 
president then informed the employee 
that the company was preparing to 
file a patent infringement suit against 
the competitor, and suggested that 
the employee have a talk with the 


patent attorneys. After a conference 


with the attorneys at which the em- 
ployee refused to discuss what he had 


observed in the competitor’s plant or 
to reveal whether the furnaces there 
were the same as in his employer's 
plant, the employee again wrote to 
the competitor's president, telling him 
of the meeting with the attorneys 
and asking him to write if he wanted 


more information. 


When the contents of the two letters 
came to the attention of the company 
during the trial of the patent action, 
it notified the employee that he was 
being discharged for his disloyalty, as 
evidenced by his willingness to reveal 
his employer’s trade secrets in order 
to secure a better job and his refusal 
to cooperate in the prosecution of the 
patent suit. 


The union filed a grievance on be- 
half of the discharged employee, and 
the matter was submitted to arbitra- 
tion before Joseph M. Klamon. In its 
brief the company argued that the 
discharge was justified by the em- 
ployee’s actions in disregard of the 
company’s best interest: “Perhaps 
the primary duty of the employee 
toward his employer is loyalty and 
fidelity. The employee may not be 
proficient; he may be slow at his 
work; he may make costly errors 
because of his inefficiency. But the 
absolute duty of the employee is one 
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of fealty. He must always have in 
mind the employer’s interest else there 
could team work nor could 
there ever be a real effort on the 
employee's part to promote and sus 
tain the welfare of the Company.” 


be no 


In defense of the employee the union 
contended that it was common knowl- 
edge in the plant that when he went 
on vacation he intended to visit the 
competitor's factory- not to get a 
new job, but to obtain comparative 
information concerning the 
and working conditions of its em- 
ployees. His refusal to report what 
he had observed to the company or 
its lawyers was based, the union ex- 


wages 


plained, on his promise to the com- 
petitor’s president that if he 
allowed to visit the plant he would 
concerning its 


were 


give no information 
operations to his employer when he 


returned to work. 


“There is no doubt whatever,” said 
Mr. Klamon, “that the Grievant acted 
in an entirely tactless and potentially 
dangerous fashion However, 
we must emphasize in the strongest 
terms that an employee's job may not 
be taken from him merely upon the 
basis of reasonable inference, surmise 
or suspicion.” 


Mr. Klamon reviewed in detail both 
the evidence tending to support the 
company’s contention that the em- 
ployee had furnished the competitor 
with information concerning produc- 
tion processes, and the testimony in 
rebuttal given by the employee. He 
also considered the testimony by the 
president of the company that the 
competitor had, in the eight months 
following the employee's visit, im- 
proved its production quality control 
to a degree that would normally have 
taken two to three years. Of this 
he said: “Our problem is can we 
truly, absent any clear evidence, say 
that this was done because of knowl- 
edge supplied by the Grievant ?” 
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It was Mr. Klamon’s conclusion 
that the company did not have suff- 
cient proof of the employee’s disloyalty 
to warrant discharging him. Although 
the company had “a good deal of 
reasonable justification for a lack of 
confidence in the Grievant the 
record does not establish as a matter 
of fact that he was violating the law 
in any way or that he gave important 
information of any kind to . [the 
competing firm’s president].” 

Mr. Klamon commuted the employ- 
ee’s discharge to a disciplinary layoff 
without pay, and ordered the com- 
pany to restore him to his job with 
full seniority and vacation rights. 


Promotion—Absenteeism 


Did an employer rightfully refuse to pro- 

mote an otherwise qualified employee 

solely on the basis of his poor work at- 
tendance record? 

A bargaining agreement between 
an oil company and the oil workers 
union outlined the procedure for bidding 
on new jobs as follows: 

“Prior to making progression into 
a job classification . . . a notice shall 
be posted for a period of five (5) days 
for the purpose of allowing any eli- 
gible employee . . . as of the expira- 
tion of the posting period of the job 
opening notice to indicate his desire 
for such job. The senior qualified 
employee signing the job opening no- 
tice shall have first refusal of the job 


“Each employee will observe recog- 
nized safety rules and precautions, 
customary working regulations, and 
will diligently fulfill the requirements 
of his job. Good housekeeping, good 
personal conduct, and regularity of 
attendance are necessary job require- 
ments.” 

In accordance with the above proce- 
dure, an employee with 11 years 
seniority bid on job openings in the 
line of his progression. This griev- 
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ance was brought when he was denied 
promotion—two employees with less 
seniority having received the desired 
jobs. 

Although admitting that the griev- 
ant had the experience, training and 
knowledge necessary for the position, 
the company defended its rejection of 
his bid on the ground of his increas- 
ingly bad record of absenteeism for 
the preceding three years. It was es- 
tablished that prior to these years his 
attendance had been satisfactory, but 
that his absences in each of the three 
years had amounted to 7, 12 and 16 
per cent, respectively, of his total 
scheduled working time. 

In discussing the company’s con- 
tention that regular attendance is as 
much a prerequisite to promotion as 
it is to continued employment, arbi- 
trator Maurice H. Merrill said: 

“The Company’s position is that 
one of the qualifications for employ- 
ment is reasonable regularity of at- 
tendance, and that this certainly 
should be true as to promotion. I[n- 
deed, it asserted that, if the grievant’s 
absenteeism should continue at the 
level prevailing during the later years, 
his continued employment would be 
in jeopardy. On full consideration, | 
think the Company’s position is right. 
If men are absent to a high degree, 
planning of work is disrupted, and a 
larger force must be retained to take 
care of emergencies due to non-attend- 
ance. ... Indeed, the Union con- 
ceded at the hearing that physical 
inability to perform tasks would be a 
ground upon which promotion could 
be denied. I am convinced that the 
same result should attach to an inabil- 
ity or an unwillingness to meet the 
attendance obligations of the job. 

“It is said that the major part of 
the grievant’s absenteeism was due 
to physical illness, and that the re- 
moval of his teeth, and other treat- 
ment have removed this source of 
absence. It certainly is true that, in 
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the months since September, his rec- 
ord of attendance has been excellent. 
But the Company’s denial of promo- 
tion must be judged on the informa- 
tion before it at the time of the denial. 
.. . Regardless of the cause, if he 
could not be counted on for regular 
attendance, he must be regarded as 
lacking in qualification for the job. 
As of September 28, [the date of bid- 
ding] the Company certainly was jus- 
tified in considering him not qualified 
for promotion. 


“It will be understood, of course, 
that this award is made solely on the 
basis of the record which confronted 
management in September, 1959. The 
Company has given assurance that, if 
the grievant’s improved record of at- 
tendance continues, his past absentee- 
ism will not be regarded as disqualifying 
him from jobs for which hereafter he 
may bid.” 


Foremen—Replacing Other 
Employee for Overtime Work 


Did a company violate its bargaining 
agreement when it assigned weekend 
work in a particular job classification 
to two foremen rather than to the em- 
ployee who performed the work during 
the regular work week? 


This dispute arose when a sugar re- 
fining company used two working 
foremen in the bargaining unit to 
weigh raw sugar on a Sunday. The 
regular scale man—a partially dis- 
abled employee—filed a_ grievance 
claiming that, as he was the only 
employee in this job classification, he 
should have been called out to do 
the weighing. In support of his con- 
tention, the employee cited the fol- 
lowing provision of the bargaining 
agreement: 

“Section 6. Opportunity for Work- 
ing. So far as feasible and consistent 
with the orderly and efficient opera- 
tion of the plant and so long as other 
regularly employed employees are not 
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then available, the opportunity for 
working and of earning overtime pay 
within any department shall be spread 
and equalized first among employees 
of the particular operation or station, 
and second, among the employees of 
the department.” 

It was established at the arbitration 
hearing that the refinery was not in 
operation on the day in question, but 
that the sole work being done was the 
unloading, weighing and storage of 
raw sugar. Under such _ circum- 
stances, the company contended, there 
was no need for the full time services 
of the regular scale man since the 
weighing could be done by the fore- 
men who were supervising the un- 
loading crew. The company called 
attention to the contract recital of 
management prerogatives, including 
its right to control work assignments, 
and argued that to have brought the 
regular man out on Sunday would 
have resulted in a wasteful duplication 
of effort. Conceding for the sake of 
argument that the contract provision 
referred to by the grievant served to 
create “job ownership,” the company 
maintained that the major part of the 
work performed by the foremen—un- 
loading sugar and supervising the 
unloading crew—was_ within their 
own job classification, and that the 
weighing was merely incidental. 

Arbitrator Paul M. Hebert upheld 
the saying in 
part: 


company’s position, 


“Assuming for the purposes of this 
case that the job duties of the Factory 
Scale Weigher could not be normally 
and regularly assigned to another 
classification if it would substantially 
affect the Weigher’s work, can it be 
held that there was a contract viola- 
tion when the working foreman (who 
also normally performs weighing as 
an incidental part of his duties on the 
evening shift and the night shift) per- 
forms these same weighing duties on 
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a Sunday on the day shift? I am 
firmly of the opinion that the answer 
to this question must be ‘No’ and the 
grievance, therefore, must be denied.” 

Mr. Hebert pointed out that the 
weighing done on Sunday did not en- 
tail all of the duties involved in the 
job during the regular day shift. 
Since the refinery was closed, the 
weighing of outgoing refined sugar 
and the keeping of records regarding 
the output, duties performed by the 
grievant during the week, were not 
required. He concluded: 

“One of the fundamental rights of 
management is its right to operate 
with the greatest degree of efficiency. 
This right may be qualified by a variety 
of provisions which are included in 
labor contracts because job security 
and job protection are involved. Thus 
management accepts the principle that 
its judgment as to what is most eff- 
cient must give way to promoting 
efficiency through the mutual co- 


operation of employees and manage- 


ment with job protection an important 
element. But such qualifications of a 
basic right of management must be 
clearly expressed or clearly implied. 
The existence of job classifications 
may to some degree have that implied 
effect but I am satisfied, on the facts 
before me, that the management de- 
cision made as to this work of Sun- 
day, October 18, was not in violation 
of the labor agreement. It has fre- 
quently been held that where incidental 
or overlapping work is common to 
two classifications the management 
may make the decision as to which 
classification it may be assigned. 
There was nothing arbitrary or un- 
reasonable in the Company’s action. 
On the contrary, the record shows 
that the Company has been considerate 
in making it possible for the grievant 
to perform the duties of weigher though 
he has the serious physical handicap 
to which he referred. This handicap 
would be no basis for denying the 
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grievant any work to which he would 
be entitled but I am convinced that 
the grievant has not been denied a 
contractual right.”’ 


Seniority— 

Change of Ownership 
Was a company justified in its refusal 
to recognize the seniority provisions of 
a bargaining agreement covering em- 
ployees of a firm which it had pur- 
chased? 


After a newly formed corporation 
purchased the assets of a ready-mix 
concrete company, it negotiated a 
bargaining agreement identical with 
the one governing its predecessor’s 
labor relations, and retained three 
employees covered by the previous 
agreement. The negotiations on be- 
half of the new company were carried 
on by the same person who had previ- 
ously done the collective bargaining 
for the old company. The relevant 
provisions of the old and the new 
agreements read: 

Transfer of Business, 
Successors, Etc. (a) This Agreement 
shall be binding upon the parties 
hereto, their successors, administra- 
tors, executors and assigns. In the 
event an operation of the Employer, 
in whole or in part, is sold, leased, 
transferred, assigned, merged, 
solidated or taken over by sale 
such operation shall continue to be 
subject to the terms and conditions 
of this Agreement for the life thereof. 
(b) In the event the Employer sells 

the whole or part of any opera- 
tion, the seniority of the employees 
engaged in said operation or part 
thereof with the Employer shall con- 
tinue with the successor (c) 
The Employer agrees that any sale 

shall be contingent upon the 
successor accepting this Agreement 
as a part of such sale ts 


“Section 3. 


con- 


Although the successor company 
maintained the pay schedule and 
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health and welfare payments required 
by the old agreement, it declined to 
credit the seniority of two employees, 
thus denying them the paid vacations 
to which they were entitled under 


both agreements. 


The successor company claimed it 
was not bound by the successorship 
clause since it had not explicitly ac- 
cepted the former labor agreement 
as a condition of its purchase of the 
predecessor, and that such acceptance 
was for the clause to be 
binding. In effect, the company’s 
argument was that the seniority of 
the two employees came to an end 
upon the expiration of the old agree- 
ment, and that the new agreement 
provided that their seniority should 
be computed regarding only the term 
of employment under the new man- 


necessary 


agement. 

The matter was submitted to the Wis 
consin Employment Relations Board, 
which appointed Arvid Anderson as 
arbitrator. Mr. Anderson held that 
despite the absence of express accept- 
ance by the successor, it had by its 
conduct impliedly agreed to be bound 


by the successorship clause, saying: 


“The arbitrator finds that . [the 
new company] continued the condi- 
tions of employment required by the 
jits 
predecessor] and [the union] 
with respect to rates of pay, health 
and welfare benefits, and all other 
pertinent provisions. At no time dur- 
ing the negotiations of the current 
agreement is there any indication that 

. . [the new company] advised the 
Union that it had no intention to 
credit or to adopt the seniority of the 
employes with the predecessor com- 
pany. The successorship clause of the 
previous and current labor agreement 
requires that the successor company 
credit the seniority of the employes 
with the predecessor company. 
While the [new company] 
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contends that it never specifically 
accepted the labor agreement as re- 
quired by the successorship clause, 
the arbitrator finds that its actions 
spoke for the company and manifested 
the fact that it did accept the previous 
labor agreement. |The new company | 
; carried out the terms of the 
previous agreement; participated in 
the negotiation of the new agreement ; 
executed the terms of the current 
labor agreement, which contained the 
identical successorship provisions; and 
is therefore obligated to recognize 
and credit the seniority of the em- 
ployes with the predecessor company. 
Had [the new company] not 
intended to honor the seniority pro- 
visions contained in the successorship 
clause of the labor agreements, it had 
the clear obligation of making such 
fact known to the Union representa- 
tives during the negotiation of this 
agreement. Having failed to do so, 
it cannot raise such objections during 
the term of the contract.” 


Consistent with this finding, Mr. 
Anderson ordered the successor cgm- 
pany to honor seniority accumulated 
with its predecessor for all purposes, 
including vacation benefits. 
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Employee Investigation Service 
Exempt from FLSA Provisions 


In this action the Secretary of Labor 
sought to permanently enjoin the de- 
fendant from violating the minimum 
wage, overtime and record-keeping 
provisions of the Fair Labor Stand- 
ards Act. 


As a means of supplying retail 
establishments with a service of in- 
vestigation of the honesty and efficiency 
of their sales employees, the defend- 
ant employed “shoppers” who would 
enter subscribers’ places of business, 
pretending to be customers, and make 
observations concerning the behavior, 
honesty and efficiency of the sales 
people. The spurious customers would 
then prepare and deliver a report to 
their crew supervisor who would in 
turn forward the report, either by 
mail or in person, to the defendant’s 
Pittsburgh office. A number of crews, 
each composed of two or three shoppers 
and a supervisor, conducted surveys 
extending into four states. 


It was the opinion of the District 
Court for the Western District of 
Pennsylvania that the conduct of the 
defendant’s employees, in transport- 
ing themselves and their services 
regularly and recurrently across state 
lines, and in mailing or carrying their 
reports across state lines for use in 
further interstate communication be- 
tween the defendant and its customers, 
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constituted commerce included in the 
scope of the act. 

After describing the three tests which 
must be met in order to claim exemp- 
tion from the purview of the act, the 
court proceeded to apply them ta the 
facts surrounding the defendant’s busi- 
ness operations. 

Regarding the act’s requirement that 
more than one half of annual sales 
must be made within the state where 
the business is located, the court found 
that less than 25 per cent of the de- 
fendant’s gross volume of business 
was earned out of the state. 


The court then held that the de- 
fendant had met the second exemption 
requirement in that 75 per cent of its 
sales were not for resale. While the 
court acknowledged that a question 
might arise as to whether the services 
rendered customers who were referred 
to the defendant by other shopping 
services resulted in transactions for 
resale, in its opinion “these transac- 
tions are akin to referrals by attor- 
neys. The legal work performed is 
not sold to the forwarding attorney 
who then resells it to the client. The 
services are performed by the referred 
attorney directly to the client and the 
fees are divided. No wholesale trans- 
action is contemplated.” 

In discussing the third requirement 
that 75 per cent of sales must be 
recognized in the industry as retail 
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sales, the court noted that although 
the defendant’s customers intended to 
put his services to commercial use, 
the information supplied was not pur- 
chased for resale purposes. The court 
felt that the test as to whether given 
sales are to be regarded as retail or 
wholesale is whether the purchased 
goods or services are intended for 
consumption or for resale. Comment- 
ing on evidence adduced by the Secre- 
tary to refute the validity of this test, 
the court said: 

“The Government brought upon the 
stand a highly respected professor of 
a university in the Pittsburgh environs 
to controvert this fact based upon 
theoretical calculations. 

“The statute, however, 
direct the courts to the professional 
ivory towers for a refined analysis of 
economic theory; rather it directs us 


does not 


to the industry itself for a considera- 
tion of its own understanding of what 
constitutes a retail sale ~ 

The court continued: “On the facts 
of this case, I have no alternative but 
to conclude that a recognition exists 
in the industry that the sales are retail 
and that the defendant has sustained 
the burden of so showing. 


“T conclude, therefore, that despite 
the fact that defendant is engaged in 
commerce which would render it sub- 
ject to the provisions of the Fair 
Labor Standards Act; nevertheless, 
defendant is relieved from compliance 
for the reason that defendant’s activi- 
ties fall within the specific exemptions 
enumerated in the Act, and that no 
injunction in_ this should be 
issued.”—Mitchell  v. d.b.a. 
Merit Protective Service, LABOR 
Cases § 66,433. 


case 
Sorz as, 
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THE CASE AGAINST EXPERIENCE RATING IN UNEMPLOYMENT INSURANCE 
—Continued from page 366 





doing this, the federal government 
supplies a crutch to prevent insolv- 
ency of state funds due, in large 
measure, to experience rating. 


Perhaps more important from the 
worker’s point of view is that solv- 


ency up to now has been achieved 
essentially at his expense—by keep- 
ing benefits low and by making eligi- 
bility rules more restrictive. As early 
as 1940, the Committee on Employer 
Experience Rating stated: “It can- 
not be said that in any of the States 
the existing reserves are too high as 
long as a benefit structure is main- 
tained which consists of compara- 


(Footnote 94 continued) 

tions beyond $200 million will be returned 
to the states for use in financing benefits 
and under certain circumstances may be 
appropriated for use in financing benefits 
and under certain circumstances may be 
appropriated by state legislature for financ- 
ing administration.” Spivey, work cited at 


Experience Rating 


tively long waiting periods, a low 
average benefit rate, and a compara- 
tively short duration, combined with 
eligibility provisions which deny bene- 
fits to a considerable percentage of 
the unemployed workers because of 
insufficient base period earnings.” ” 

As Teple and Nowacek have noted, 
some of the states with the highest 
reserves have the least need for them 
because they are the states with the 
lowest benefit costs.® 

There is inherent danger in this 
situation. If employers could achieve 
solvency in the past by restricting 
benefits and eligibility rather than by 


footnote 4, p. 30. Since the act was passed, 
such loans have been made to Alaska, 
Michigan and Pennsylvania, and the fund 
is now inadequate to fill other pending re- 
quests. Requests to add an additional $300 
million to this fund are now before Congress. 
” Majority report cited at footnote 3, p. 13. 
“Work cited at footnote 38, p. 385. 
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raising contributions, why can’t they 
do this again in the event there is a 
serious depression? Under experience 
rating we have thus achieved a spuri- 
ous form of solvency, and we fear the 
test of this solvency that any serious 
depression would bring. 


Even without the onset of another 
serious depression, the unemployment 
insurance reserves are sure to be sub- 
jected to an unprecedented strain as 
chronic unemployment grows despite 
continued “prosperity.” Prior to the 
1958 recession, unemployment repre- 
sented about 4 per cent of the labor 
force. Although this recession has 
ended and production has recovered, 
unemployment remains chronically at 
about 5 to 6 per cent of the labor 
force, a substantial increase in basic 
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unemployment. 


As George F. Rohrlich has noted: 
“An important policy implication which 
as yet appears to have escaped wide- 
spread notice is the problem of rapid 


technological change entailing exten- 
sive obsolescence of skills and en- 
suing unemployment of possible long 
duration. Detroit’s current plight may 
be but an early warning of things to 
come . The problems of employ- 
ment and unemployment which such 
a basic changeover is likely to en- 
gender are of a nature and magnitude 
far different from those to which 
unemployment insurance, as we know 
it, can provide an answer.” ** 


We agree. Unemployment insur- 
ance as we know it, with experience 
rating, is strictly a fair-weather sys- 
tem. It works only in a limited and 
inadequate fashion during good times. 
When the economic skies darken and 
the winds begin to blow, we fear it 
will quickly founder. 


What Is to Be Done? 

Amend Section 3303 of the Federal 
Unemployment Tax Act. 

This section as a practical matter 
has compelled all the states to adopt 
experience rating systems.*® This com- 
pulsion must be removed. We believe 
this is necessary, if the abuses and 
distortions of the unemployment in- 
surance system engendered by ex- 
perience rating are to be ended. 


What can be done in the state legis- 
latures? 

(1) The state legislatures can ex- 
ert pressure on the federal govern 
ment to amend Section 3303 of the 
Federal Unemployment Tax Act. 

(2) Despite the 
Section 3303, the states can do much 
to reduce the bad effects of experi 


requirements of 


ence rating. 

(a) They can adopt forms of ex- 
perience rating which are not as bad. 
The payroll variation plan now used 
by six states bases rates on the de- 
cline in an employer's total payroll. 
Under this system, the employer has 
no incentive to protest every claim 
for benefits. 

(b) The operation of the experi- 
ence rating system can be restricted 
by narrowing the range of rates as 
much as possible. It is legal under 
Section 3303 to establish a minimum 
rate of, let us say, 1.5 per cent. The 
development of noncharging in most 
states requires the establishment of 
a minimum rate payable by every 
employer. 

(c) The states can re-examine the 
complexities and restrictions of their 
unemployment insurance laws, with a 
view toward eliminating those which 
were spawned by experience rating. 


[The End] 





“Census Series P-57, Monthly Report on 
the Labor Force. Figures for first half of 
1959, 

” Work cited at footnote 44, p. 251. 
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® This is very clearly expressed by Teple 
and Nowacek, work cited at footnote 38, 
p. 388. 
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in the Labor Field 





Labor-Management Frontiers 
Frontiers of Industrial Relations. 
Edited by Robert D. Gray. Indus- 
Relations California 
Technology, Pasadena, 
1959. 458 pages. $15. 


trial Section, 
Institute of 
California. 
This book traces the developments 
in industrial relations over the past 
20 years. It was published to coincide 
with the twentieth anniversary of the 
Section at Cal- 


25 


Industrial Relations 
tech. Included are 26 


different labor relations experts. 


articles by 


Absenteeism 

Prevention and Control of Industrial 
Absenteeism. Jack F. Culley. Bureau 
of Labor and Management, College of 
Commerce, State University of Iowa, 
Iowa City, lowa. 1959. 22 pages. 50¢. 

In the stress of speeded-up indus- 
trial living, absenteeism has become a 
steadily increasing problem. Manage- 
ment has devoted more and more time 
to researching the causes and possi- 
ble remedies for this deterrent to full- 
scale production. 

This 
into the myriad factors causing ab- 
The author divides his dis- 


research monograph delves 
senteeism. 
cussion into general factors, such as 
weather, holidays, type of industry; 
personal factors, such as sickness, age, 
morale, alcoholism; 


marital status, 


Books .. . Articles 


community factors, such as housing, 
community health, public transpor- 
tation; and in-plant factors, such as 
working conditions, supervision, labor 
relations. 

This 
leads into suggestions for combating 
number of 


discussion of causal factors 
absenteeism. A 


including selec- 


chronic 
preventive measures 
tion and placement, attendance bonuses, 
morale programs and social pressure 
are considered, along with several 
“control” measures. These include 
such methods as disciplinary action, 
keeping of public absence records, and 
labor-management cooperation. 

The author concludes that the best 
remedy for combating absenteeism is 
the development of a sound indus- 
trial relations program. 


Psychology in Management 

Characteristics of Engineers and Sci- 
entists. Lee E. Danielson. Bureau 
of Industrial Relations, University of 
Michigan, Ann Arbor, Michigan. 
1960. 136 pages. $4. 

This book deals with the psycholog- 
ical handling of engineers and scien- 
tists. The author is assistant to the 
dean of the School of Business Ad- 
ministration at the University of 
Michigan and has done considerable 
work in the field of industrial psy- 
chology. 
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The study was conducted by the 
Bureau of Industrial Relations. Ten 
well-established, well-managed com- 
panies were chosen as the sample. 
Each of these companies was exam- 
ined from the standpoint of broad 
company policy and general perspec- 
tive. Then the technical staff, which 
was a large proportion of the total 
work force in each plant, was inter- 
viewed to determine methods of 
handling and dealing with this type 
of personnel, The study draws some 
generalizations of the scientist-engi- 
neer-technical worker character and 
offers advice to companies employing 
large groups of such employees. This 
book is the fourth in the series cover- 
ing the business manager’s relations 
with the technical employee. 





ARTICLES 





Escalator to Inflation... Jules 


Backman, a research professor of eco- 


nomics at New York University, dis- 
cusses the connection between wage 
escalator clauses and inflation in the 
April, 1960 Industrial and Labor Rela- 
tions Review. Professor Backman feels 
there is an indication that escalator 
clauses tied to the cost-of-living index 
are almost certain to contribute to 
general inflationary trends. However, 
he points out that wage escalation is 
more certain to facilitate a further 
rise in prices once the spiral has begun 
than to initiate such a spiral. 


Although the relation between esca- 
lator clauses and inflation is not clear- 
cut, Professor Backman maintains 
that there is a significant connection 
and he suggests several modifications 
of the escalator clause contracts to 
lessen the dangers of inflation. This 
can be done, he says, by requiring a 
larger rise in living costs before per- 
mitting a wage adjustment, by provid- 
ing for a proportionately smaller 
increase in wages than in living costs, 
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by providing longer time intervals 
between changes in wages, by substi- 
tuting averages of the price index for 
several months for the monthly index 
in measuring changes, or by placing a 
maximum limit on the accompanying 
wage changes. 


In defense of the plans to modify 
wage escalator clauses, Professor 
Backman claims, “There is no reason 
why workers as a group should be 
insulated from the evil effects of infla- 
tion. One advantage of the reopening 
clause . [in escalator agreements |] 
is that it compels workers to share in 
the burden of inflation to a larger 
extent and thus gives them a greater 
incentive to fight against inflationary 
policies.” 


Labor and Antitrust . . . Collective 
bargaining and antitrust are essen- 
tially incompatible. Antitrust 
to eliminate restraints upon competi- 
tion imposed by monopoly or by 
agreement. Collective bargaining, by 
definition, eliminates competition and 
proceeds by agreement. This essential 
distinction underlies the past failure 
of antitrust to reconcile the Sherman 
Act with organized labor. 


Joseph E. McDowell, in the Winter, 
1960 Federal Bar Journal, states that 
“[a]ntitrust can help resolve the prob- 
lems of collective bargaining only by 
preserving the freedom of the mar- 
kets within which collective bargain- 
ing operates. It must stop short of 
direct interference with collective 
bargaining. The Sherman Act focus 
on commercial competition limits 
prosecution of unions .. [T]he 
costs of union activities which impinge 
upon commercial competition, whether 
with business agreement or not, must 
be regarded as the price of freedom, 
and as being more than offset by the 
gains which have come through recog- 
nition of labor’s status. The Sherman 
Act can furnish no alternative—it has 
been tried and found wanting.” 


May, 1960 @ 


seeks 


Labor Law Journal 





Rank and Fiic 








News of Werk 
and Working People 








Meetings of Labor Men 


Cornell Management Seminars.— 
The New York State School of In- 
dustrial and Labor Relations, Cornell 
University, will present four manage- 
ment seminars during the month of 
July on the Cornell campus, at Ithaca, 
New York. Two of the seminars, 
“Problems in the Administration of 
Labor Agreements” and “Industrial 
Training Techniques,” will be held 
on July 11-15. The third, “Employee 
Communications,” will be given July 
18-22, and the fourth, “Community 
Relations for Business and Industry,” 
July 25-29. 

For information, write to Harlan 
B. Perrins, Coordinator of Special 
Programs, New York State School of 
Industrial and Labor Relations, Cor- 
nell University, Ithaca, New York. 


Rutgers Arbitration Course.—The 
American Arbitration Association and 
the Rutgers University 
Division are sponsoring a one-week 
course in labor arbitration, scheduled 
for June 12-17, at Rutgers University, 
New Brunswick, New Jersey. The 
program will include lectures and 
discussions on topics such as determi- 
nation of arbitrability, techniques in 
preparing and presenting cases before 
arbitration, and the arbitrator’s juris- 
diction and judicial review. Work- 
shops on the following subjects are 
and discharge; 


Extension 


planned: discipline 
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seniority in layoffs, recall and promo- 
tion; job evaluation and wage incen- 
tives. “Management’s rights” will be 
the subject of a full day’s discussion. 

The program will be conducted by 
members of AAA’s national panel of 
arbitrators—Leo C. Brown, Paul R. 
Hays, James C. Hill, Thomas A. 
Knowlton, Benjamin C. Roberts, Peter 
Seitz, William E. Simkin, Abram 
H. Stockman and Saul Wallen. Other 
lecturers will be Joseph F. Finnegan, 
director of the Federal Mediation and 
Conciliation Service; Thomas Q, Gil- 
son, chairman, management depart- 
ment, Rutgers University College; 
Joseph S. Murphy, AAA vice presi- 
Robert Cregar, AAA 


dent; and E. 


education associate. 

Accommodations have been arranged 
in the Delta Phi fraternity house on 
the Rutgers (New Brunswick) cam- 
pus. For reservations, write to the 
Education Department, American Arbi- 
tration Association, 477 Madison Ave- 
nue, New York 22, New York. 


University of Michigan—Wayne 
State University.—A course in effec- 
tive supervision, designed for the fore- 
man, office manager or any first-line 
supervisor, will be given May 23-27 
at Rackham Educational Memorial 
Building, Woodward and Farnsworth 
Streets, Detroit, Michigan. The Insti- 
tute of Labor and Industrial Relations 
of the University of Michigan—Wayne 
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State University and the Bureau of 
Industrial Relations of the University 
of Michigan will jointly sponsor the 
five-day course. 

Lectures, case studies, role-playing, 
simulation and other modern tech- 
niques of supervisory training will be 
used as instruction methods. For 
further information, write to E. J. 
Forsythe, Director, Management Edu- 
cation, Institute of Labor and Indus- 
trial Relations, The University of 
Michigan—Wayne State University, 
Student Center Building, Detroit, 
Michigan. 


University of Michigan Personnel 
Course.—The Bureau of Industrial 
Relations of the University of Michi- 
gan School of Business Administra- 
tion will present a personnel course 
for personnel officers, August 14-26, 
at Ann Arbor, Michigan. Classes will 
be held in the School of Business Ad- 
ministration on the Michigan campus. 
They will be conducted by personnel 
and industrial relations directors in 
industry, and by educators in the in- 
dustrial relations field. 


Some of the men 
conduct the course are Charles C. 
Abbott, dean, Graduate School of 
Business Administration, University 
of Virginia; A. L. Belcher, director 
of industrial relations, the Pillsbury 
Company; Thomas Q. Gilson, chair- 
man, management department, Rut- 
gers University; George S. Odiorne, 
Bureau of Industrial Re- 
lations and professor of industrial 
relations, University of Michigan; 
Charles B. Wade, Jr., vice president, 
R. J. Reynolds Tobacco Company; 
and Albert F. Watters, vice presi- 
dent, General Foods Corporation. 


scheduled to 


director, 


National Industrial Conference 
Board.—The outlook for the United 
States economy during the sixties will 
be discussed in depth at the Forty- 
fourth Annual Meeting of the Na- 
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tional Industrial Conference Board, 
to be held May 19-20 at the Waldorf- 
Astoria Hotel in New York City. 
More than 50 nationally recognized 
authorities from American business, 
finance, education and government, 
as well as visitors from abroad, will 
present their opinions of the economic 
climate for the decade ahead. 

For further information, write to 
Joseph J. Brady, Director of Public 
Information, 460 Park Avenue, New 
York 22, New York. 


American Management Associa- 
tion’s Personnel Management Course. 
—The American Management Associ- 
ation will sponsor a course in person- 
nel management, to be given in two 
one-week sessions, May 16-20 and 
June 20-24, at the Hotel Astor, New 
York City. Registration must be 
made for both weeks. For further 
information, contact the American 
Management Association, Inc., 1515 
3roadway, New York 36, New York. 


Merger Convention, New Jersey 
Federation of Labor, New Jersey In- 
dustrial Union Council.—AFL-CIO 
President George Meany recently an- 
nounced that the merger convention of 
the New Jersey Federation of Labor 
and the New Jersey Industrial Union 
Council will take place on May 19-20 
at the Newark Armory in Newark, 
New Jersey. Peter M. McGavin and 
R. J. Thomas will act as temporary 
convention officers. 


Marquette University Law School 
Labor Relations Institute——On May 
11-13, the Marquette University Law 
School held a labor relations institute 
under the direction of Reynolds Seitz. 
Speakers included Charles W. Anrod, 


George Christensen, Bernard W. 
Dempsey, S. J., Arthur J. Goldberg, 
Clinton S. Golden, Helen Humphrey, 
Alfred Kamin, John Kamps, Leon 
Lamfrom, Robert Gratz, Max Raskin, 
Thomas McDermott, Lambert Miller, 
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Robert H. Moore, Martin O’ Donoghue, 
Philip Ray Rodgers, Julius G. Serot 
and Nat Weinberg. 


New Arbitration Law Proposed 
National Academy of Arbitrators agrees 
on draft of proposed law. 

The National Academy of Arbitra- 

headed by President Leo C. 

|., has released a statement 


tors, 
Brown, S. | 
concerning a proposed United States 
Labor Arbitration Act. The members 
of the academy feel that federal legis- 
lation is needed to meet certain prob- 
lems that have developed with respect 
to the labor arbitration process, par- 
ticularly in connection with the ques- 
tion of judicial review of agreements 
to arbitrate and of arbitration awards. 

Several years ago, after initial con- 
sideration of this subject, the academy 
formally decided not to take an official 
position in the matter. This decision 
was reopened, however, after the de- 
termination by the Supreme Court in 
1957 that collectively bargained agree- 
ments to arbitrate grievances are con- 
stitutionally enforceable by the federal 
courts under Section 301 of the Labor 
Management Relations Act. Litiga- 
tion arising as the aftermath of that 
decision has made clear the possibility 
that case-by-case development of law 
in this field presents dangers of seri- 
ous impairment of the effectiveness 
of the arbitration process. 

The academy’s Committee on Law 
and Legislation was accordingly in- 
structed to prepare a proposal for a 
federal labor arbitration statute. The 
committee carried its assignment 
through a series of drafts, the last 
of these being submitted to the entire 
membership of the academy for re- 
view. Acting on authorization from 
the membership, the board of gov- 
ernors unanimously approved this final 
proposal on January 30, 1960. In taking 
this action, the board noted the differ- 
ences in views among academy mem- 
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bers regarding some of the details of 
the proposal, but, more significantly, 
they noted the virtual unanimity of 
the membership with respect to its 
essential features. 

Section 5 of the proposed act repre- 
sents the academy’s position on the 
crucial question of whether an issue 
of arbitrability should be decided by 
the arbitrator or by a court. This 
position is that questions of arbitra- 
bility should, unless the contract pro- 
vides otherwise, be submitted in the 
the arbitrator 


first instance to tor 


determination, subject then to subse- 
quent judicial review within the limits 


prescribed in the statute. 


The proposed act recognizes that 
this issue of arbitrability will, in some 
instances, be raised initially in a judicial 
proceeding. The proposal made here 
is that in such cases the judicial de- 
termination should be only whether 
there has been a valid underlying 
agreement by the parties to arbitrate ; 
if so, whether either party has de- 
faulted on its obligations under such 
agreement; and, if such agreement be 
found and no default, that the court 
should remand any question of arbi- 
trability of the specific issue to the 
arbitrator for decision in the first 
instance. 

This proposal reflects firmly held 
convictions about what is necessary 
to maintain the integrity of free, pri- 
vate collective bargaining. When a 
company and a union agree upon the 
rules to govern their industrial com- 
munity, including agreement that they 
will settle their disputes by arbitra- 
tion, it is vital to the maintenance 
of their relationship on its most funda- 
mental terms that this agreement be 
preserved. It is not preserved if either 
party may, seeking advantage in a 
particular dispute, turn to a different 
forum from the one agreed upon. 
Private collective bargaining assumes 


the this 
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original determination of 





question by the parties’ own agency 
of arbitration, with the right of resort 
to the courts kept in reserve as a 
function, not of original determina- 
tion but only of review. 


The academy proposal provides 
specifically for summary judicial pro- 
ceedings to determine questions of 
arbitrability, whenever this is expressly 
provided for in a particular collective 
bargaining agreement. Such a pro- 
cedure undermines, in the judgment 
of many, the usefulness of the arbitra- 
tion process. Yet, this is a matter to 
be left to the decision of particular 
parties. 

The academy proposal is limited to 
the area of labor-management arbi- 
tration, and does not include the 
arbitration of commercial disputes. It 
differs in this respect, among others, 
from the Uniform Arbitration Act 


proposed by the Commissioners of 
Uniform Laws and by the House of 
Delegates of the American Bar Asso- 


ciation. There is also the difference 
that the academy proposal is for a 
federal statute, rather than for state 
enactments. The identification of 
federal jurisdiction over labor-manage- 
ment arbitration agreements (in Sec- 
tion 301 of the Labor Management 
Relations Act) virtually necessitates 
the specialized federal approach here. 


Brown-Olds Decision 


The Brown-Olds decision controversy 
rages on in circuit courts. 


A number of United States circuit 
courts of appeal, in recent decisions, 
have refused to enforce NLRB orders 
handed down under the Brown-Olds 
remedy, according to the Industrial 
Union Department AFL-CIO “Fact 
Sheet.” 

The “sheet” explains that in its 
Brown-Olds decision, the Board ruled 
that unions, companies, or both, must 
reimburse all employees in a bargain- 
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ing unit for dues and initiation fees 
collected while the parties were bound 
by an agreement, including an illegal 
hiring hall or closed shop provision. 


Although the NLRB has not, as 
yet, appealed any of the court de- 
cisions, it is expected to do so in the 
near future. The Supreme Court will 
have an opportunity to decide the is- 
sue in a case involving Machinists and 
Bryan Manufacturing Company  v. 
NLRB. Lawyers have pointed out, 
however, that the Court’s decision 
may not include a ruling on the Brown- 
Olds doctrine. 

The Third Circuit Court, in Phila- 
delphia, has, within the last few weeks, 
followed the other circuit courts by 
also refusing to enforce NLRB orders 
given in accordance with Brown-Olds 
(NLRB v. ILA, Local 1566, 40 Lasor 
Cases J 66,485 (CA-3)). <A_ three- 
judge panel of this court rejected the 
doctrine in January. The AFL-CIO 
has charged that the Brown-Olds doc- 
trine is “oppressive and capricious, 
causing only slight inconvenience to 
some unions and financial ruin to 
others.” 


NLRB Jurisdiction 

Another criterion for determining NLRB 

jurisdiction is established by recent 

Opinion. 

The National Labor Relations Board, 
in a recent advisory opinion, held that 
for a retail employer to come within 
the Board’s jurisdiction it must be 
shown that the retailer's operations 
affect interstate commerce. This is 
in addition to showing that the retail 
company’s annual business amounts 
to at least $500,000 a year, which is 
required in order to meet the Board’s 
monetary standard for asserting juris- 
diction. 

Signed by Chairman Boyd Leedom 
and members Philip Ray Rodgers and 
Stephen S. Bean, the advisory opinion 
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was the fifth such ruling issued since 
the new procedure was established in 
connection with the 1959 amendments 
to the Taft-Hartley Act. These amend- 
ments seek to eliminate the “no man’s 
land” between federal and state juris 
diction in labor relations cases. 


The advisory opinion was requested 
by James D. Jackson’s Party Service, 
engaged in “retail sale of interstate 
liquors, foods, and tobaccos.” Jackson 
filed the petition for the opinion as 
party to a proceeding brought by Re- 
tail Food Clerks Union, Local 870, in 
the Alameda County Superior Court, 


California. 


Health Care for Aged 


Administration's proposal for health 
care for old people undergoes attack. 


The Administration’s health care 
plan calling for federal-state subsidy 
for medical care insurance to be pro- 
vided by private insurance companies, 
and which would pay 80 per cent of 
various older persons’ medical bills 
above $250 a year, was torn apart by 
a group of leaders from organizations 
fighting for health security for old 
people. According to a news release 
from the AFL-CIO, the group, in con- 
ferring with Secretary of Health, 
Education, and Welfare Arthur S. 
Flemming for 2% hours, called the 
Administration’s plan “undignified, 
unworkable and un-American.” 


The group, which consisted of rep- 
resentatives of welfare, labor, 
health agencies and organizations of 
retired people, told Flemming that 
the program would subject the nation’s 
elderly citizens to a yearly investiga- 
tion of their personal incomes. The 
Administration’s plan, to be adminis- 
tered by each state, covers persons 
aged 65 and older with incomes of 
$2,500 or less a year if they choose 
to pay an annual enrollment fee of 
$24. Evidently, in verifying whether 


social 
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the individual involved meets the an- 
nual income requirement, the govern- 
ment must investigate that person’s 
income. 

Other points of attack issued by 
the group were: 

The plan would put the maximum 
cost at a time when the need for 
medical care was at its greatest and 
the ability to pay was at its lowest; 
it would be vastly more expensive to 
administer than the social security 
system. 

It would be impossible for many 
states to raise the money the plan 
requires. 

Despite the urgency for action, the 
Administration’s plan would cause the 
greatest delay. 

The plan’s emphasis on decentral- 
ization would endanger the quality 
of medical care, and it would force an 
income test on America’s aged. 


Representation Election Requests 


NLRB employee election petitions reach 
new monthly high. 


The largest monthly total of re- 
quests for employee representation 
elections in nearly 14 years occurred 
in March, reports the National Labor 
Relations Board. During the month, 
1,074 petitions were filed for Board- 
conducted This the 
greatest number since August, 1946, 


elections. was 


An overwhelming majority of the 
petitions—956—sought secret ballots 
to determine whether the filing party 
would represent a group of employees 
in collective bargaining with their 
employer. Of these, 57 petitions were 


by an employer who asserted he had 
received one or more claims for recog- 
nition as exclusive bargaining agent. 
The other 61 petitions claimed that 
the certified or recognized bargaining 
agent is no longer the representative 
of the employee unit. 
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The petitions were filed with the 
NLRB regional offices throughout the 
country. New York reported 126; Los 
Angeles, 100; Chicago, 69; San Fran- 
cisco, 64; Cincinnati, 62 ; and Detroit, 56. 


Construction Site Picketing 


A bill to amend the NLRA so as to 
exempt from its secondary boycott re- 
strictions picketing at construction sites 
under certain conditions was reported 
favorably on April 27 by the House 

Committee on Education and Labor. 

Briefly, here is what the report said 

the bill (H. R. 9070) would do. 

The controversial and much-dis- 
cussed construction site picketing bill, 
H. R. 9070, if passed, would have the 
effect of overruling the United States 
Supreme Court decision in Denver 
Building Trades Council v. NLRB, 19 
LaBor Cases {] 66,347. In other words, 
H. R. 9070 would add a proviso to 
Section 8(b)(4)(B) of the National 
Labor Relations Act so that the sec- 
tion could not be construed to make 
unlawful, where not otherwise unlaw- 
ful, any strike or refusal to perform 
services at the site of the construction, 
alteration, painting or repair of a 
building, structure or other work, and 
directed at any of several employers 
who are jointly engaged in the con- 
struction industry. 

Section 8(b)(4)(B) makes it an 
unfair labor practice for a union or 
its agents to exert economic pressure 
against neutral third parties by in- 
ducement of employee work stoppages, 
with an objective of forcing or requir- 
ing such neutral third parties to cease 
doing business with an employer with 
whom the union has a dispute. This 
prohibition has been held by the NLRB 
and the United States Supreme Court, 
in the Denver Building Trades case, to 
apply even to situations in the build- 
ing and construction industry where 
numerous employers are engaged in 
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construction work at a common site 
and on a single construction project. 


Uphold Validity 

of ‘‘Quickie Election’ 
Federal judge maintains validity of 
Board's swift conduct in representa- 
tion election. 


The National Labor Relations Board 
recently reported that a federal judge 
has upheld the validity of Board pro- 
cedures for a “quickie election” in the 
first such case under the 1959 amend- 
ments to the Taft-Hartley Act, which 
govern picketing for organizational 
or recognitional purposes. 

Stuart Rothman, NLRB 
Counsel, said that United States Dis- 
trict Court Judge Albert C. Wollen- 
berg, at San Francisco, had denied a 
Board 


General 


union motion to enjoin the 
from conducting an expedited elec- 
tion. The election would determine 


whether employees of a G. R. Kinney 
Company, Inc., retail shoe store in 


Oakland, California, want Local 1265 
of the Retail Clerks International 
Association to represent them in col- 
lective bargaining. 

In lifting a temporary restraining 
order granted March 14, and in deny- 
ing the injunction, Judge Wollenberg 
concluded that the local had failed to 
show any violation of the act by Board 
procedures for the election, any depriva- 
tion of due process, or any derogation 
of the union’s constitutional right to 
free speech. Rothman also reported 
that Judge Wollenberg denied the 
union’s request for a stay of the court 
order, pending an appeal from it. 

Under Section 8(b)(7)(C), which 
was added to the statute last year, 
the Board is directed to hold repre- 
sentation elections “forthwith” upon 
petitions for them, without the usual 
formal and time-consuming require- 
ments, in cases where unions without 
contracts are carrying on organiza- 
tional or recognition picketing. 
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In Future Issues... 


The 1959 Labor Law.—The Labor-Management Reporting and 
Disclosure Act was designed primarily to correct abuses and excesses 
by the leadership of labor unions. What has not been generally recog- 
nized is that employers have also been saddled with new and serious 
duties under the act. The author of an article scheduled for an early 
issue takes a preliminary look at some of the pitfalls encountered by 
employers in dealing with the Landrum-Griffin Act. Among these 
pitfalls the author lists the “sweetheart” contracts between the em- 
ployer and the union, the check-off of increased dues on the employee's 
paycheck, superseniority granted to shop stewards and union officers 
who have been improperly elected, and the various reporting duties in 
connection with financial expenditures to and against the unions. 


The Mediator’s Role-—QOur national labor relations policy is based 
upon free collective bargaining. Admittedly, the best labor-manage 
ment agreement is the one negotiated and agreed upon by the parties 
themselves, through means and terms of their own choosing. If 
attempts at peaceful resolution fail, it is often desirable that a govern- 
mental mediation effort be made to assist the parties in reaching voluntary 


agreement—without resorting to strike. A scheduled article by a field 


representative of the Federal Mediation and Conciliation Service ex- 
plains the general role of mediation in collective bargaining. Of the 
function of the mediators, he says: “Skillful mediation contributes sub- 
stantially to the process of creating agreement out of crisis.” 


Labor Organizing in the South—The varying degrees of success 
achieved in organizing workers in different industries and locations 
have raised basic questions concerning the appropriateness of uniform 
procedures and techniques in union organizational campaigns. lormal 
study and analysis of local needs have not been common in the past. 
\n article scheduled for the June issue deals with “The Personality 
Profile of Southern Textile Workers,” and recounts the problems of 
union organizing in the South. The author enumerates the differences 
of environment affecting Southern workers and the differences be- 
tween the industrial setups in the North and the South, showing how 
these incompatibilities must be taken into account in attempting to 


organize the Southern labor force. 
Ss 


Arbitration Down Under.—In the Australasian countries, arbitration 
is predominantly a compulsory, legislative and public process; strikes 
are for the most part illegal. On the other hand, arbitration in the 
United States is voluntary, judicial and private. A scheduled article 
points up this contrast between the Australasian and American sys- 
tems, offering a definitive comparison between the handling of labor 
disputes in the two areas—including commentary on the general ex 
clusion of attorneys from the arbitration process in Australasia. 





WHEN IT’S TIME FOR DECISION, YOU’LL WANT 


Full Facts and Information on Today’s Labor Relations Law! 


CCH’s Brand-new 
1960 Guidebook to Labor Relations 


Reflects Complete Analysis of 1959 Labor-Management Reporting and Disclosure Act 


Everyone with an interest, great or small, in labor relations—labor law will want 
and need this new book. 

Designed to bring you a completely understandable explanation of the basic 
principles of labor law in operation today, the new 1960 Guidebook to Labor Relations 
covers, clearly and simply, such areas as: 


Wwion and conctil 


disputes 


Completely up to date, the 15 lively chapters in the Guidebook take into account the 
federal statutes which influence and regulate union-management-employee relations. 
For here—in easy-reference form—is a pointed discussion of the “giants” in the labor 
field . . . The National Labor Relations Act, The Taft-Hartley Act. Highlighted and 
analyzed, too, are The Railway Labor Act, The Norris-LaGuardia Act. It’s virtually 
a complete library on laber relations law from 1926 to date. Thoroughly dependable, the 
Guidebook reflects throughout the latest decisions and rulings of administrative agencies 
and the courts to press time. 

You'll want several copies of this brand-new guide to a fast-moving field. You'll 
want to bring yourself up to date on newest changes, compare your thinking with 
others. This book—completely unbiased—is ideal as a courtroom companion, excellent 
for quick brush-up before a labor conference, director’s meeting or union session. 


Order Your Copies Now 
Fill in and mail the convenient order card attached. Just tell us how many copies 
you'll need. We'll rush them to you immediately. Topical index; 336 pages, 6” x 9”, 
heavy paper covers. 


Price, $5 


First Edition Acclaimed “One of the 15 Best Business Books of the Year” 
This Edition Is Even Better! 


DEPENDABLE—A Commerce Clearing House PUBLICATION 
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4025 W. PETERSON AVE., CHICAGO 46, ILL. 
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